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IN THE 


United States Court of Appeals for the 
District of Columbia 


April Term, 1938. 


No. 7238. 


JOSEPH HENRY BARNETT, JR., 
Appellant, 
vs. 

FRANK T. HINES, Administrator 
of Veterans’ Affairs, 
Appellee. 


APPELLANTS STATEMENT OF THE 
CASE AND BRIEF. 

This is an appeal from a final order (R. 24) of the 
District Court of the United States for the District of 
Columbia, entered in a suit for equitable relief against 
the Administrator of Veterans’ Affairs for his alleged 
failure in the performance of duty under an Act of 
Congress, holding that the Court was without juris¬ 
diction to hear the cause of action set up in the appel¬ 
lant’s Bill of Complaint. The Court below rendered 
no opinion. 
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I. 


Statement of the Case. 

1. Appellant was an emergency army officer during 
the World War, disabled in the service. He was re¬ 
tired with pay under the provisions of the Act of May 
24, 1928, called the Tyson-Fitzgerald Act (Title 38, 
sec. 581 U. S. C.), for physical disability incurred in 
line of duty and resulting directly from his war service. 

2. By section 10 (Title I, sec. 10, 48 Stat. 10) of the 
Act of March 20,1933, called the Economy Act, it was 
provided: 

“Notwithstanding the provisions of section 2 of 
this title, any person who served as an officer of 
the Army, Navy, or Marine Corps of the United 
States during the World War, other than as an 
officer of the Regular Army, Navy, or Marine 
Corps during the World War, who made valid ap¬ 
plication for retirement under the provisions of 
Public No. 50G, Seventieth Congress, enacted May 
24, 1928, sections 581 and 582, title 38, United 
States Code, and who prior to the passage of this 
Act has been granted retirement with pay, shall 
be entitled to continue to receive retirement pay 
at the monthly rate now being paid him if the dis¬ 
ability for which he has been retired resulted from 
disease or injury or aggravation of a preexisting 
disease or injury incurred in line of duty during 
such service: Provided, That such person entered 
active service between April 6, 1917, and Novem¬ 
ber 11,1918: Provided, That the disease or injury 
or aggravation of the disease or injury directly 
resulted from the performance of military or 
naval duty, and that such person otherwise meets 
the requirements of the regulations which may be 
issued under the provisions of this Act”. 
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3. By Section 17 (Title I, see. 17, 48 Stat. 11) of 
the said Economy Act, the Tvson-Fitzgerald Act, 
under which the appellant was retired (as well as 
other Acts relating to veterans) was repealed, and it 
was provided as follows: 

“The Administrator of Veterans’ Affairs un¬ 
der the general direction of the President shall 
immediatelv cause to be reviewed all allowed 

V 

claims under the above referred to laws and where 
a person is found entitled under this Act, author¬ 
ize payment or allowance of benefits in accordance 
with the provisions of this Act, etc.”. 

4. On March 31, 1933, the President promulgated 
the following regulation (Italics supplied with respect 
to that part alleged to be without authority of law): 

“EXECUTIVE ORDER 
VETERANS REGULATION NO. 5 

Entitlement to Emergency Officers’ Retired Pay 

WHEREAS, Section 10, Title I, of Public No. 
2, 73d Congress, entitled ‘An Act to maintain the 
credit of the United States Government’, pro¬ 
vides : 

‘Notwithstanding the provisions of Section 2 
of this title, any person who served as an officer 
of the Army, Navy, or Marine Corps of the United 
States during the World War, other than as an 
officer of the Regular Army, Navy, or Marine 
Corps during the World W’ar, who made valid ap¬ 
plication for retirement under the provisions of 
Public No. 506, Seventieth Congress, enacted May 
24, 1928, sections 581 and 582, title 38, United 
States Code, and who prior to the passage of this 
Act has been granted retirement with pay, shall 
be entitled to continue to receive retirement pay at 
the monthly rate now being paid him if the dis¬ 
ability for which he has been retired resulted from 
disease or injury or aggravation of a preexisting 
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disease or injury incurred in line of duty during 
such service: Provided , That such person entered 
active service between April 6, 1917, and Novem¬ 
ber 11, 1918: Provided , That the disease or in¬ 
jury or aggravation of the disease or injury di¬ 
rectly resulted from the performance of military 
or naval duty, and that such person otherwise 
meets the requirements of the regulations which 
may be issued under the provisions of this Act.’ 

NOW, THEREFORE, by virtue of the authori¬ 
ty vested in me by said law the following regula¬ 
tion is hereby promulgated: 

I. Any person who served as an officer of the 
Army, Navy, or Marine Corps of the United 
States during the World War, other than as an 
officer of the Regular Army, Navy, or Marine 
Corps during the World War, who made valid ap¬ 
plication for retirement under the provisions of 
Public 506, 70th Congress, enacted May 24, 1928, 
sections 581 and 582, title 38, United States Code, 
and who prior to the passage of Public No. 2, 
73d Congress, has been granted retirement with 
pay, shall, subject to such other regulations as 
have been or may hereafter be issued, be entitled 
to continue to receive retirement pay at the month¬ 
ly rate now being paid him if the disability for 
which he has been retired with pay resulted from 
disease or injury or aggravation of a preexisting 
disease or injury, incurred in line of duty during 
such service and is shown to have been heretofore 
properly rated: Provided, That such person en¬ 
tered active service between April 6, 1917, and 
November 11, 1918: Provided further, That the 
disease or injury or aggravation of the disease or 
injury directly resulted from the performance of 
military or naval duty and that the causative fac¬ 
tor therefor is shown to have arisen out of the) 
perfonnance of duty during such service. 

FRANKLIN I). ROOSEVELT. 
The White House, 

March 31st, 1933. ” 
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5. On April 14, 1933, the Director of Veterans’ 
Affairs, assuming to cause a review to be made pur¬ 
suant to Section 17 of the Economy Act of appellant’s 
award of retirement under the Tvson-Fitzgerald Act, 
found the appellant not entitled to continue to receive 
retirement pay as provided in said Economy Act sole¬ 
ly on the ground that he had failed to meet the require¬ 
ment of that part of the said regulation promulgated 
bv the President which obliged disabled emergenev of- 
ficers to show a “causative factor” for the disease or 
injury to have arisen out of the performance of duty 
during military service; and this action was affirmed 
on appeal taken in the manner prescribed by the Ad¬ 
ministration. 

6. Appellant then brought suit in the Court below, 
making the following allegations and asking for the 
following relief: 

First y alleging (R. 7) that every requirement im¬ 
posed by the Economy Act, as a condition precedent 
to appellant’s right to continuance of retirement pay, 
had been found and determined by the Veterans’ Bu¬ 
reau, in its adjudication of his claim for retirement 
with pay under the Tyson-Fitzgerald Act, to have 
been met and fulfilled by appellant; that the review of 
his said award of retirement with pay under the Tyson- 
Fitzgerald Act, required to be made by the Adminis¬ 
trator of Veterans’ Affairs under Section 17 of the 
Economy Act, was intended to be only an adminis¬ 
trative and ministerial review to ascertain the existence 
of already determined and adjudicated facts, and was 
not intended to be a review or adjudication involving 



6 


the exercise of any discretionary power; and praying 
(R. 8) for the issuance of a mandamus against the 
Administrator of Veterans* Affairs, requiring that an 
administrative review be made of appellant’s allowed 
claim for retirement with pay under the Tvson-Fitz- 
gerald Act, and that appellant lx? allowed retirement 
pav as authorized bv the Economy Act: and 

Second , alleging (R. 6. 7) that the said regulation 
promulgated by the President on March 31,1933, in so 
far as it imposed a requirement that the “causative 
factor*’ of appellant’s disease or injury be shown to 
have arisen out of the performance of duty during his 
service, as said requirement was interpreted and ap¬ 
plied by the Veterans' Administration, imposed upon 
appellant a requirement in addition to the require¬ 
ments imposed by said Economy Act, and was not a 
regulation issued pursuant to said Act or under the 
authority thereof, but a regulation issued without au¬ 
thority of law and null, void and of no effect in de¬ 
termining appellant’s right to a continuance of retire¬ 
ment pay; that in assuming to act in pursuance of 
Section 17 of the Economy Act in causing a review to 
be made of appellant’s award of retirement under the 
Tvson-Fitzgerald Act, the Administrator of Veterans’ 
Affairs did not act under the law, or any regulation 
issued pursuant thereto, but acted outside the law, in 
holding that appellant was not entitled to continue to 
receive retirement pay on the sole ground that he had 
failed to meet the said additional and unauthorized 
requirement imposed by the said regulation of March 
31, 1933; and praying (R. 9) that a mandatory injunc- 
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tion be issued against the Director of Veterans’ Af¬ 
fairs requiring that the said ruling that appellant was 
not entitled to continue to receive retirement pay under 
the Economy Act, be vacated and set aside, and that 
a review of appellant’s said allowed claim for retire¬ 
ment with pay under the Tvson-Fitzgerald Act be 
caused to be made under the provisions of the Economy 
Act, but without the consideration or employment of 
said illegal and unauthorized regulation of March 31, 
1933. 

7. The answer in the Court below put in issue the 
allegations of the Bill, but alleged (R. 14) that the 
Court was “without jurisdiction to review the action 
of the defendant on the plaintiff’s claim, or to grant 
the relief sought in the Bill of Complaint filed herein”, 
on account of Section 5 of the Economy Act, which is 
as follows (Title I, sec. 5, 48 Stat. 9): 

“All decisions rendered by the Administrator of 
Veterans’ Affairs under the provisions of this 
title, or the regulations issued pursuant thereto, 
shall be final and conclusive on all questions of 
law and fact, and no other official or court of the 
United States shall have jurisdiction to review by 
mandamus or otherwise any such decision”. 

The Question Involved on this Appeal. 

The question involved on this appeal is, Whether, 
by reason of Section 5 of the Economy Act, the Court 
has been deprived of power to entertain the cause of 
action set up in the Bill in this case. 

In this connection it is important to bear in mind 
that, for the purposes of this appeal, it must be as- 
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sumed that all the facts alleged in the Bill are true, 
because a challenge to the Court’s jurisdiction is a 
challenge to the right of the Court to determine the 
truth or falsity of those facts. With this in mind, 
the question for determination may be more fully 
stated as follows: 

Whether the District Court of the United States for 
the District of Columbia has been deprived of juris¬ 
diction, by reason of Section 5 of the Economy Act, 
(1) to grant the relief prayed for where it is admitted 
to be true that every requirement imposed by law, as a 
condition precedent to the right to a continuance of 
retirement pay, had been adjudicated, and there re¬ 
mained to the Administrator of Veterans’ Affairs onlv 

♦ 

the administrative and ministerial dutv of ascertaining 
the existence of such already determined and adjudi¬ 
cated facts, but he refused to do so, or (2) to grant the 
relief prayed for where it is admitted to be true that 
the requirement in the regulation of March 31, 1933, 
with respect to the “causative factor” of plaintiff’s 
disease or disability, as the same is interpreted and 
applied in the Veterans’ Administration, is without 
authority of law and illegal, but that in causing the 
review to be made of appellant’s award of retirement 
under the Tyson-Fitzgerald Act, the Administrator of 
Veterans’ Affairs denied appellant’s right to continu¬ 
ance of retirement pay under the Economy Act on the 
sole ground that he had failed to meet such illegal and 
unauthorized requirement. 
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IL 

BRIEF. 

Summary of Argument. 

In support of the contention that Section 5 of the 
Economy Act does not deprive the Courts of jurisdic¬ 
tion in this case, we will show: (1) that where there is 
a right, the Federal Courts have jurisdiction, by in¬ 
junction or other equitable process, to protect such 
right; (2) that such equitable jurisdiction extends 
also to the protection of rights resulting exclusively 
from grants by Congress, although such right may be 
granted or withheld, or granted upon such terms as 
Congress sees fit and may be regarded as a gratuity; 
(3) that in this case the suit is not against the United 
States but against an officer who has failed in the per¬ 
formance of his duty; (4) that Title I of the Economy 
Act conferred a right on the appellant in this case, 
namely: a right to have his award of retirement with 
pay under the Tyson-Fitzgerald Act reviewed under 
Section 17 of the Economy Act, in order to see whether 
he met the requirements enumerated in section 10 of 
the latter Act, as conditions precedent to the right to 
continue to receive retirement pay, and a right to 
such retirement pay if such requirements are found 
to have been met; (5) that Veterans’ Regulation Num¬ 
ber 5 imposed on appellant a requirement different 
from, and in addition to, those imposed by Section 10 
of the Act, and that Veterans’ Regulation Number 5, 
therefore, as the same is interpreted and applied in the 
Veterans’ Administration, is unauthorized and illegal, 
and a review of appellant’s case under Section 17 of 
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the Act in which such illegal regulation was used to 
prevent him from being found entitled to retirement 
pay, was a violation of the rights granted appellant 
by the Statute; (6) that it was not the intention of 
Congress by Section 5 of the Act to deprive the Courts 
of power to protect the rights granted appellant by 
the Act, because (a) the language of Section 5 forbids 
such conclusion, because (b) if Section 5 deprives the 
courts of all jurisdiction, then the Economy Act con¬ 
ferred on appellant no rights whatever, and (c) be¬ 
cause if Section 5 is construed to deprive the courts 
of all jurisdiction in respect to retirement pay, in 
view of the specific conditions laid down in Section 10, 
Section 5 would be invalid as conferring legislative 
power on the Executive; and (7) that whether the 
Act conferred on the appellant a right or not, it was 
not the intention of Congress to confer on the Execu¬ 
tive Department the unlimited discretion to determine 
whether the appellant should continue to receive re¬ 
tirement pay, and the Statute should be construed so 
as to avoid such unintended result. 

1. Where there is a Right, the Federal Courts have 
Jurisdiction, by Injunction or Other Equitable Pro¬ 
cess, to Protect Such Right. 

American School v. McAnnulty, 187 U. S. 94; Santa 
Fe P. R. Co., v. Lane, 244 U. S. 492; Waite v. Macy, 
246 U. S. 606; Hammer v. Dagenhart, 247 U. S. 251; 
First Nat. Bank v. Williams, 252 U. S. 504; Ft. Smith 
<& W. R. Co. v. Mills, 253 U. S. 206; Street v. Lincoln 
Safe Deposit Co., 254 U. S. 88; Tedrow v. A. T. Lewis 
<& Son Dry Goods Co., 255 U. S. 98; Kennington v. 
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Palmer, 255 U. S. 100; Kinmne v. Detroit Creamery 
Co., 255 U. S. 102; C. A. Weed & Co. v. Lockwood, 255 
U. S. 104; G. S. Willard & Co. v. Palmer, 255 U. S. 106; 
International R. Co. v. Davidson, 257 U. S. 506; Hill 
v. Wallace, 259 U. S. 44; Lipke v. Lederer, 259 U. S. 
557; Regal Drug Co. v. Wardell, 260 U. S. 386; Chastle- 
ton Corp v. Sinclair, 264 XT. S. 543; Work v. Louisiana, 
269 U. S. 250. 

2. Such Equitable Jurisdiction Extends also to 
the Protection of Rights Resulting Exclusively from 
Grants by Congress. 

In Work v. Louisiana, 269 U. S. 250, an Act of Con¬ 
gress granted to the State of Louisiana certain swamp 
and over-flowed lands when they were surveyed and 
determined by the Secretary of the Interior to be of 
the character named. The Secretary refused to award 
the lands to the State unless the State complied with a 
regulation obliging it to show also that the lands were 
non-mineral in character. It was held that the Secre¬ 
tary had no right to impose the additional require¬ 
ment that the lands were non-mineral in character 
and that an injunction would lie to prevent him from 
carrying into effect the illegal requirement. In this 
and many similar cases, the right protected by in¬ 
junction resulted exclusively from a grant by Congress 
as in the case at bar. 

In Campbell v. The United States, 107 U. S. 407, 
Campbell was entitled to a drawback by reason of the 
export of linseed cake manufactured from imported 
linseed, which drawback, equivalent to the tariff on 
the imported linseed, was refused by the Government 
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officers. On a suit in the Court of Claims to recover 
the amount of the drawback, it was suggested “that 
the right to enforce the drawback in the Court is 
affected by the fact that it is a gratuity.” The Su¬ 
preme Court, in answering this suggestion, said that 
the drawback on the exported cake was equivalent to 
the tariff on the imported linseed and, therefor, 
amounted merely to no tariff on the imported linseed. 
“But,” said the Supreme Court, “if it were a free 
gift it is not for the officers of the Government to 
defeat the will of Congress on this subject by refusing 
to execute the laws.” 

In the case at bar, it may be assumed that retirement 
pay is a gratuity, that is to say, is something which 
Congress may or may not grant, or grant upon such 
conditions as it sees fit. The same is true of swamp or 
over-flowed lands, or drawbacks. As shown by the 
cases cited, although what Congress grants may be a 
gratuity, after Congress has granted it, it does not lie 
in the power of any officer of the Government to take 
it away, either by denying it directly as in the Camp- 
ball case, or by indirectly refusing to grant it as in the 
Louisiana case. 

3. In This, and in Similar Cases, the Suit is not 
Against the United States. 

In none of the cases referred to, except the Camp¬ 
bell case, was the United States sued. The plaintiffs 
did not seek judgments against the United States; 
they only sought to protect their rights against the 
unauthorized acts of public officials. 

The United States has not consented to be sued for 
the retirement pay of a disabled emergency officer, and 
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this is not a suit against the United States. If, in this 
case, there was imposed upon the Administrator of 
Veterans’ Affairs only the ministerial duty of ascer¬ 
taining whether or not the requirements imposed on 
the appellant as conditions prerequisite to retirement 
pay had been theretofore adjudicated, then no suit 
against the United States was necessary (Smith v. 
United States, 57 Fed. (2nd) 998). The remedy in 
such case would be a mandamus to oblige the delin¬ 
quent officer to perform his duty. If, on the other hand, 
the Administrator of Veterans’ Affairs is charged 
with more than a mere ministerial duty, that is to say, 
is charged with the duty, in a quasi -judicial sense, of 
determining whether or not the appellant has met the 
lawful requirements imposed as conditions precedent 
to his right to retirement pay, and he seeks to employ 
other and unauthorized conditions, as in Work v. 
Louisiana, supra, then also the remedy is not against 
the United States but against the delinquent officers. 

4. Section 10 of the Economy Act Conferred a 
Right on the Appellant. 

Having shown that the Courts have jurisdiction by 
equitable process to protect a right, that such jurisdic¬ 
tion extends to rights granted exclusively by Congress, 
and that this suit is not one against the United States 
which has not consented to be sued for the retirement 
pay of a disabled emergency officer, let us now proceed 
to show that Section 10 of the Economy Act conferred 
on the appellant a right, and the nature of that right, in 
order to demonstrate that it is something which the 
Courts have jurisdiction to protect against the un¬ 
authorized acts of public officials. 
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In order to determine the nature of the right con¬ 
ferred by the Economy Act, it is necessary to consider 
three provisions of the law, namely: (1) Section 10 
of the Act, which lays down the conditions precedent 
to the right to retirement pay, (2) that portion of 
Section 17 which obliges the Administrator of Vete¬ 
rans’ Affairs to review appellant’s award of retirement 
under the Tvson-Fitzgerald Act to see if he meets the 
conditions laid down in Section 10, and (3) Section 5 
of the Act. 

These provisions of law are as follows: 

Text of Section 10 of Economy Act. 

“Notwithstanding the provisions of section 2 of 
this title, any person who served as an officer of 
the Army, Navy, or Marine Corps of the United 
States during the World War, other than as an 
officer of the Regular Army, Navy, or Marine 
Corps during the World War, who made valid ap¬ 
plication for retirement under the provisions of 
Public No. 508, Seventieth Congress, enacted May 
24, 1928, sections 581 and 582, title 38, United 
States Code, and who prior to the passage of this 
Act has been granted retirement with pay, shall 
he entitled to continue to receive retirement pay at 
the monthly rate now being paid him if the dis¬ 
ability for which he has been retired resulted from 
disease or injury or aggravation of a preexisting 
disease or injury incurred in line of duty during 
such service: Provided , That such person entered 
active service between April 6, 1917, and Novem¬ 
ber 11,1918: Provided, That the disease or injury 
or aggravation of the disease or injury directly 
resulted from the performance of military or naval 
duty, and that such person otherwise meets the 
requirements of the regulations which may be 
issued under the provisions of this Act.” (Italics 
supplied.) 
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Pertinent Part of Section 17. 

“The Administrator of Veterans’ Affairs under 
the general direction of the President shall im¬ 
mediately cause to be reviewed all allowed claims 
[appellant’s award of retirement under the Tvson- 
Fitzgerald Act being an allowed claim] under the 
above referred to laws [being those repealed, in¬ 
cluding the Tyson-Fitzgerald Act] and where a 
person is found entitled under this Act, authorise 
payment or allowance of benefits in accordance 
with the provisions of this Act * * (Italics 

supplied.) 

Section 5. 

“All decisions rendered by the Administrator of 
Veterans’ Affairs under the provisions of this 
title, or the regulations issued pursuant thereto, 
shall be final and conclusive on all questions of law 
and fact, and no other official or court of the 
United States shall have jurisdiction to review by 
mandamus or otherwise any such decision.” 
(Italics supplied.) 

Let us analyze these three provisions of the law and 
see what nature of right the Act conferred on the ap¬ 
pellant. In the first place, we find that Section 10 lays 
down all the requirements that the appellant must 
meet in order to be entitled to retirement pay; in the 
second place, we find that under the quoted part of Sec¬ 
tion 17 of the Act, appellant is entitled to a review of 
his retirement under the Tyson-Fitzgerald Act, and 
entitled to retirement under the Economy Act if he 
meets the specified requirement laid down in Section 
10 thereof; and, in the third place, we find that under 
Section 5 of the Act, the Administrator of Veterans’ 
Affairs is protected against Court interference in the 
exercise of the power conferred on him to conduct the 
review required by Section 17. 


16 


It is apparent from an examination of the Act that 
1 Congress intended that Section 10 should contain all 
the conditions precedent to the right to continue to 
receive retirement pay, and that neither by Section 10 
nor by any other provision of the Act was the Ad¬ 
ministrator of Veterans’ Affairs or the President 
authorized to impose any other, or different, or addi- 
i tional requirements. Since the demonstration of this 
proposition involves a somewhat lengthy discussion 
of the entire Act, that result has been accomplished in 
the Appendix hereto, rather than at this point, in order 
to avoid interrupting the continuity of the argument. 

Moreover, no matter how broad the power to make 
regulations, such power cannot extend to changing the 
provisions of the law with respect to which the power 
to make regulations is given (United States v. 200 Bar¬ 
rels of Whiskey, 95 U. S. 571, 576; Morrill v. Jones, 
106 U. S. 466, 467; United States v. United Verde Cop¬ 
per Company, 196 U. S. 207; Williamson v. United 
States, 207 U. S. 425, 462; United States v. Grimaud, 
220 U. S. 506, 517; Campbell v. Galeno Chemical Com¬ 
pany, 281 U. S. 599, 610; Panama Refining Company 
v. Ryan, 293 IT. S. 388; Miller v. United States, 294 
U. S. 435). 

In the last case mentioned the Supreme Court, speak¬ 
ing of a statute conferring on the Administrator of 
Veterans’ Affairs the power to make regulations, said: 

“The only authority conferred, or which could be 
conferred, by the statute is to make regulations to 
carry out the purposes of the act—not to amend 
it.” (Italics supplied.) 



17 


Since Section 10 contains all the requirements as to 
retirement pay, the expression “and where a person 
is found entitled under this Act,” appearing in Section 
17, becomes clearly intelligible. It means that if it is 
found, upon the review required by Section 17, that 
a disabled emergency officer has met all the require¬ 
ments set out in Section 10 of the Act, the Adminis¬ 
trator shall “authorize payment or allowance of bene¬ 
fits in accordance with” the Act. It does not mean 
that the Administrator shall determine whether the 
disabled emergency officer has met some other, or dif¬ 
ferent, or additional requirement, but the requirements 
of the Act only as they are set out in Section 10. Here¬ 
in lies the real nature of appellant’s right. It is a 
right to retirement pay if he meets the conditions laid 
down by Congress, that is to say, the conditions laid 
down in Section 10; an absolute right to the retirement 
pay if he meets those conditions, not if he meets some 
other conditions not imposed by the Act. It is a right 
also to have his former retirement reviewed to see if 
the conditions laid down by Congress are met. 

For the purpose of this argument, it is immaterial 
how it is determined whether these conditions have 
been met. If they had already been adjudicated and 
determined to exist at the time of the passage of the 
Act, the dutv of the Administrator was onlv ministeri- 
al; if they had not been so determined, the Adminis¬ 
trator was clothed with discretion in making the de¬ 
termination in the review to be conducted under Sec¬ 
tion 17. Methods are unimportant. The important 
thing is that Congress conferred on the appellant the 
right to have the existence, or non-existence, of such 
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conditions determined in some manner, because where 
determined to exist, the absolute right to the continu¬ 
ance of retirement pay accrued. The appellant had 
a conditional right depending upon his meeting the 
prescribed conditions; a conditional right which 
ripened into an absolute right to the thing conferred 
as soon as the prescribed conditions were found to 
exist, and a right to a review that would result in as¬ 
certaining whether the prescribed conditions did or did 
not exist. 

It is apparent that this right has been denied the 
appellant, whether the duty of the Administrator was 
administrative or discretionary in its nature, since the 
appellant’s case has never been reviewed to see wheth¬ 
er he has met the specified conditions laid down by 
Congress. Manifestly, neither the duty of the Adminis¬ 
trator has been performed, nor the rights of the appel¬ 
lant respected, where the Administrator has denied 
him the right of retirement pay, not because he has 
failed to meet the conditions laid down by Congress, 
but because he has failed to meet some other, or dif¬ 
ferent, or additional requirements not prescribed by 
the law. 

We conclude, therefore, that the appellant has a 
right to retirement pay if he meets the requirements 
prescribed in Section 10 of the Act, and he has a right 
to a review to determine whether he has met those re¬ 
quirements. 

Manifestly, if the appellant has a right based upon 
the existence of certain conditions, and has a right to 
a review to determine whether these conditions exist, 
his right is violated if made to depend upon any other, 
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or different, or additional condition. Let us therefore 
proceed to show: 

5. Veterans’ Regulation Number 5 Imposed on 
Appellant a Requirement Different from, and in Ad¬ 
dition to, those Imposed by Section 10 of the Act. 

In order to determine whether Section 10 of the Act 
contains all the requirements which a disabled emer¬ 
gency officer must meet in order to be entitled to retire¬ 
ment pay, or whether the President or Administrator 
of Veterans’ Affairs may impose other, or different, or 
additional requirements, we have been obliged to look 
exclusively to the language of the Economy Act. But 
when we come to consider whether Veterans’ Regula¬ 
tion Number 5, which was promulgated by the Presi¬ 
dent, constitutes another, or different, or additional 
requirement to those specified in Section 10 of the Act, 
we are not confined to an examination of the language 
of the Economy Act. Here we are concerned, not with 
the construction of an act of Congress as determined 
solely by its language, but with the conduct of a public 
official in the application of that Act to the facts of the 
appellant’s case. 

If the appellant had alleged in his bill simply that 
Veterans’ Regulation Number 5 was not authorized 
by the Economy Act, the allegation would doubtless 
have been considered merely a conclusion of law which 
would not necessarily be regarded as true upon this 
appeal. But the appellant did not say merely that 
Veterans’ Regulation Number 5 was not authorized by 
the Economy Act. He went further in his Bill and 
said that Veterans’ Regulation Number 5, “as said 
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requirement is interpreted and applied by the Vet¬ 
erans’ Administration,” imposes upon him a require¬ 
ment in addition to the requirements specified in the 
Economy Act, and is a void regulation, and that the 
Administrator of Veterans’ Affairs improperly and 
unlawfully exceeded his authority, power and juris¬ 
diction in pretending to conduct a review of appellant’s 
case under Section 17 of the Act, by reaching and bas¬ 
ing his conclusions, not upon the law and regulations 
issued pursuant thereto, but upon said illegal and void 
requirement contained in said Veterans’ Regulation 
Number 5. 

Obviously, whether or not Veterans’ Regulation 
Number 5, “as said requirement is interpreted and ap¬ 
plied by the Veterans’ Administration,” is unauthor¬ 
ized and illegal, is a question of fact to be determined 
upon a hearing of the case upon the merits, and one 
which must be accepted as true on this appeal, and not 
a conclusion of law which the Court may determine 
by an examination of the statute alone. The grava¬ 
men of appellant’s complaint is that he has not been 
afforded the review which the statute gives him the 
right to under Section 17, by reason of the failure in 
the performance of duty of the officer charged with 
the administration of the Act, and it would seem to 
be obvious that such a question cannot be resolved 
merely by examining the provisions of the statute in¬ 
volved, but must be determined by an examination of 
the evidence upon which the complaint is based. 
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6. It was not the Intention of Congress by Section 
5 of the Act to Deprive the Courts of Power to pro¬ 
tect the Rights Granted Appellant by the Act. 

Section 5 reads as follows: 

“All decisions rendered by the Administrator 
of Veterans’ Affairs under the provisions of this 
title, or the regulations issued pursuant thereto, 
shall be final and conclusive on all questions of 
law and fact, and no other official or court of the 
United States shall have jursidietion to review by 
mandamus or otherwise any such decision.” 

It is important to bear in mind what are the rights 
granted the appellant by the Act. 

As we have heretofore said, it may be assumed that 
the retirement pay of a disabled emergency officer is 
a gratuity which Congress may or may not grant, or 
grant upon such conditions as it sees fit. The rights 
of the appellant under the Act are, therefor, the rights 
conferred by Congress with the conditions attached. 
Congress granted him, in the first place, a right to a 
review of his award of retirement under the Tyson- 
Fitzgerald Act, and, in the second place, a right to the 
continuance of retirement pay, if upon such review he 
is found to have met the conditions laid down by Con¬ 
gress in the Act. In other words, instead of conferring 
on the appellant an unconditional right to retirement 
pay, Congress conferred on him the right to retirement 
pay if certain conditions are found to exist, and, at 
the same time, the right to have the existence or non¬ 
existence of those conditions determined. 

This being the true measure of appellant’s rights 
under the Act in question, did Congress, by incorporat- 
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ing Section 5 in the Act, intend to take away the rights 
thus conferred on him, the rights with the conditions 
attached? We think this question must be answered 
in the negative for three reasons, namely, (a) because 
the language of Section 5 forbids the conclusion that 
Congress intended to take away anything it had 
granted in the Act, (b) because a conclusion that Con¬ 
gress intended to take away, or to permit any other 
person to take away, what Congress granted in the 
Act, would amount to granting no rights whatever, 
and (c) because to construe Section 5 as taking away, 
or permitting the President or the Administrator to 
take away, what Congress had granted in the Act, 
would result in holding Section 5 invalid altogether, a 
thing which the Courts must avoid if possible. 

a. The Language of Section 5 Forbids the Conclu¬ 
sion that Congress Inte'nded to take auay Any¬ 
thing Granted by the Act. 

Let us examine Section 5 and see how far Congress 
intended to go in protecting the Administrator against 
Court review of his actions, or in withdrawing from 
the intended beneficiaries of the Act any means of en¬ 
forcing the rights granted by the Act. 

First. Section 5 protects the Administrator of Vet¬ 
erans’ Affairs only against Court review of “decisions 
rendered” by him. Obviously, it was not the inten¬ 
tion of Congress to protect the Administrator against 
doing nothing under the Act, against failing to take 
any action or render any decision. In case the Admin¬ 
istrator failed to cause any review whatever to be made 
of appellant’s award of retirement under the Tyson- 
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Fitzgerald Act, it is apparent, from the language of 
Section 5, that appellant would have the right to relief 
in the courts against the failure of the Administrator 
to act, because Section 5 only withdraws the jurisdic¬ 
tion of the Courts to review “decisions rendered” by 
the Administrator. From this it mav be safelv inferred 

•> m 

that Congress did not intend by Section 5 to deprive 
the Courts of all jurisdiction whatever in respect to 
the retirement pay of disabled emergency officers, or 
to protect the Administrator, or any Government of¬ 
ficer, against his failure in the performance of duty 
under the Act. 

Second. Section 5 protects from Court review only 
decisions rendered by the Administrator “under the 
provisions of this title” or under “the regulations 
issued pursuant thereto”. This was not the proper 
language to employ if it was the intention of Congress 
to deprive the Courts of all power whatever in regard 
to the subject of the retirement of disabled emergency 
officers. It would not have been difficult for Congress 
to have employed such language as would have made 
it plain that Congress intended that the Courts should 
have no say whatever in respect to the grant of rights 
or gratuities to disabled emergency officers, or to have 
made clear that Congress intended the disabled emer¬ 
gency officers to have only what the Administrator of 
Veterans’ Affairs, or the President, thought they should 
have, if anything. The language used, however, pro¬ 
tects the Administrator only against decisions ren¬ 
dered by him under the provisions of the Act and under 
the provisions of the regulations issued pursuant 
thereto; thus making it apparent that Congress did not 
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intend the Administrator to be protected against Court 
review of decisions rendered by him outside the Act 
and under unauthorized and illegal regulations. 

The language of the Act, therefor, clearly indicates 
an intention on the part of Congress to protect the 
Administrator only in the exercise of the power or dis¬ 
cretion conferred on him by Section 17 of the Act in 
making the review there prescribed, and did not intend 
to authorize him, under the protection of Section 5, 
to go outside the law and do what the Act did not 
authorize. 

b. If Section 5 Deprives the Courts of All Jurisdic¬ 
tion , Then the Economy Act Conferred, on Appel¬ 
lant no Rights Whatever. 

If Section 5 is construed to mean that the Courts are 
deprived of all jurisdiction whatever in respect to the 
subject of the retirement of disabled emergency officers 
as that subject is set out in the Economy Act, then it 
is apparent that the officer of the Government charged 
with the duty of administering that Act, may fail to 
act altogether or may act in a wholly illegal manner, 
in pretending to administer the law, and the appellant, 
as one of the intended beneficiaries under the Act, be 
relegated to receiving, not what Congress said he 
should receive, but what such administrative officer 
sees fit, in his discretion, to give him. 

That it was not the intention of Congress that the 
Economy Act should have any such effect, is demon¬ 
strated by recurring to the fact that all the condi¬ 
tions prerequisite to a right to receive retirement pay 
were laid down by Congress, and that the Bill in this 
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case specifically alleges compliance with each one of 
said conditions, which allegations must be accepted as 
true on this appeal, as follows: (1) That appellant 
served during the World War as an officer of the 
Army other than as an officer of the Regular Army; 
(2) That he made valid application for retirement 
under the Tyson-Fitzgerald Act and was granted retire¬ 
ment with pay thereunder prior to the passage of the 
Economy Act; (3) That the disability for w’hich he 
was retired resulted from disease or injury or aggrava¬ 
tion of a preexisting disease or injury incurred in line 
of duty during his service; (4) That he entered active 
service between April 6, 1917, and November 11, 1918; 
(5) That his disease or injury or aggravation thereof 
directly resulted from the performance of military 
duty; and (6) That he was able and willing to meet 
the requirements of all regulations which might be 
issued under the provisions of the Economy Act. 

Congress provided that if the appellant, or any other 
disabled emergency officer of the World War, met the 
foregoing requirements he “shall be entitled to con¬ 
tinue to receive retirement pay * * In view of 
the specific requirements named in the Act, and the 
specific allegations in the Bill of compliance with all 
these requirements, which allegations must be accepted 
as true, and in the light of the expression “shall be 
entitled to continue to receive retirement pay”, it 
would seem a most extraordinary interpretation of 
the Act if it is held that Congress intended to confer 
on the appellant no rights whatever which any Govern¬ 
ment officer could be obliged, through Court action, to 
respect. But this would be the result if it is held that 
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Section 5 withdrew the protection of the Courts against 
the actions or decisions of the Administrator outside 
the provisions of the law\ 

c. If Section 5 is Construed to Deprive, the. Courts 
of All Jurisdiction in Respect to Retirement Pay, 
the Provision is Invalid. 

It could not have been the intention of Congress, by 
incorporating Section 5 in the Act, to deprive the 
Courts of jurisdiction where the action or decision of 
the Administrator was not within the provisions of the 
Act, because that construction w’ould render the Stat¬ 
ute invalid as conferring legislative power on the Exec¬ 
utive, and it cannot be presumed that Congress in¬ 
tended such result. 

Undoubtedly if the Statute is construed as investing 
the Administrator of Veterans’ Affairs with discretion 
in determining whether a disabled emergency officer 
has met the requirements which entitle him to retire¬ 
ment pay, the right conferred on the appellant, stated 
briefly, is a right to retirement pay if the Adminis¬ 
trator, upon the review^ provided for in Section 17, is of 
the opinion that he has fulfilled the requirements pre¬ 
scribed in the Act. In other words, Section 5 protects 
the Administrator in the exercise of the discretion given 
hiyn by the Statute. There is no objection to Section 5 
if it is construed as protecting the Administrator in 
the exercise of his discretion in determining whether 
the appellant has met the conditions prescribed by 
Congress, but it would be a very different matter to 
say that Congress intended by Section 5 to protect the 
Administrator in the exercise of an unlimited discre- 
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tion, that is, a discretion extending not only to a de- 
termination as to whether the appellant has met the 
conditions prescribed by Congress, but a discretion ex¬ 
tending also to whether he has met other conditions 
which were not prescribed by Congress. In the first 
case Section 5 would be protecting the Administrator 
in the performance of his duty, in the second case it 
would be protecting him in the violation of his duty. 

If Section 5 is construed as protecting the Adminis¬ 
trator in the exercise of what we have termed an un¬ 
limited discretion, then, of course, the Act must be 
construed as conferring on the President unlimited 
power to impose requirements respecting the right to 
retirement pay, which would be a power to legislate. 

An illustration of this result is discussed in the Ap¬ 
pendix hereto (p. 37 post), but may be mentioned here, 
as follows: Section 10 of the Act says that if a dis¬ 
abled emergency officer meets the requirements laid 
down by Congress he “shall be entitled to continue 
to receive retirement pay at the monthly rate now being 
paid him”. Notwithstanding this plain provision of 
the law fixing the amount to be received, if anything 
was to be received, the President, on March 31, 1933, 
promulgated a regulation (Veterans’ Regulation No. 
10) which provided that disabled emergency officers 
entitled as beneficiaries under the Act while living 
abroad should receive only one-half the amount they 
would receive if not living abroad. This regulation 
actually remained in effect until February 5, 1935, 
when it was rescinded by the President. This regula¬ 
tion was plainly an exercise of legislative power, be¬ 
cause if the President could cut the pay of those living 
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abroad to one-half, lie could cut it down to one-third 
or to nothing, and thus impose a restriction that the 
beneficiaries under the Act must reside in the United 
States, a restriction not found in the Act. Such a 
regulation was legislation not only because the provi¬ 
sion itself was legislation but also because it was in 
conflict with the express provision of the Statute that 
a beneficiary under the Act should be entitled to con¬ 
tinue to receive payments “at the monthly rate now 
being paid him”. 

It is, therefore, necessary that Section 5 be construed 
as denying relief only in respect to decisions of the 
Administrator which are rendered within the provi¬ 
sions of the Act, because otherwise Section 5 must be 
held invalid as in effect conferring legislative power 
on the Executive, a result which the Courts must avoid 
if possible. 

If Section 5 is operative to protect the Adminis¬ 
trator against decisions rendered under illegal regula¬ 
tions, it cannot be objected that it is not a case where 
Congress has conferred legislative power on the Exec¬ 
utive, but a case in which the Executive has failed 
in the performance of a duty imposed by the Statute, 
because when all right to resort to the Courts has been 
withdrawn, the executive power is unlimited. 

The total effect, therefore, of construing Section 5 
as protecting the Administrator against all decisions 
rendered by him, either under or outside of the provi¬ 
sions of the Statute, is to construe it as conferring un¬ 
limited power on the President to impose such condi¬ 
tions as he may see fit with respect to the retirement 
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pay of disabled emergency officers, whether the condi¬ 
tions imposed by him do or do not conflict with those 
prescribed by the act of Congress itself. 

Of course, it cannot be presumed that Congress in¬ 
tended to abandon to the President its power to legis¬ 
late, as the power to legislate is reposed by the Consti¬ 
tution exclusively in the Congress (Panama Refining 
Company v. Ryan, 293 U. S. 388; Schechter v. United 
Slates, 295 U. S. 495). 

The only way to avoid the above obviously unintend¬ 
ed result is to construe Section 5 as it was intended 
to be construed as indicated by the language of the 
provision itself, namely: As depriving the Courts 
of jurisdiction to review only those decisions of the 
Administrator of Veterans’ Affairs which have been 
rendered “under the provisions” of the Act or under 
“the regulations issued pursuant thereto”, leaving to 
the Courts the power to protect the rights of the in¬ 
tended beneficiaries of the Act wherever the Adminis¬ 
trator fails to act or where he acts outside the provi¬ 
sions of the Law. 

7. Whether the Act Conferred a Right or Not, it 
was not the Intention of Congress to Confer on 
the Executive Unlimited Discretion to Determine 
Whether the Appellant Should Continue to Receive 
Retirement Pay, and the Statute should be Construed 
so as to Avoid such Unintended Result. 

We are not here confronted with a case where Con¬ 
gress said to the President and the Administrator of 
Veterans’ Affairs: “You determine by regulations 
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the conditions under which emergency officers of the 
"World War may continue to receive retirement pay, 
and make your awards accordingly, and no Court shall 
have the power to interfere in any way therewith”. 
In that case the President and the Administrator, hav¬ 
ing been given carte blanche authority with respect to 
conditions, would have the final say, and the denial of 
retirement in any case would have been absolutely final 
and binding upon the emergency officer involved. It is 
true that in such case the question might arise as to 
whether such a grant of power would have been con¬ 
stitutional, but under no circumstances would the dis¬ 
appointed officer be entitled to any review or redress. 

Under the statute in this case, however, we are con¬ 
fronted with an entirely different situation. The stat¬ 
ute does not confer on the President or the Adminis¬ 
trator the right to determine the conditions under which 
an emergency officer shall be entitled to continue to 
receive retirement pay. On the contrary, Section 10 
of the Act prescribes these conditions. The Act then 
goes on to say that if the officer does meet those pre¬ 
scribed requirements he “shall be entitled, etc.”, and 
the only possible power vested in the Executive is to 
determine whether such officer has or has not met the 
prescribed conditions. 

But it is not difficult to see that if the emergency 
officer is denied retirement pay by reason of some re¬ 
quirement imposed by the President or the Adminis¬ 
trator which is not authorized by the Act, and such 
decision is final and binding on the officer, and not sub¬ 
ject to review by the Courts, by reason of Section 5 of 
the Act, then the President and the Director, acting 
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under cover of Section 5, have changed the statute from 
one that lays down the particular requirements as to 
entitlement to retirement pay into one that clothes the 
Executive with carte blanche authority to establish 
such requirements. 

It is quite obvious that this was not the intention 
of Congress. Two reasons only are sufficient to demon¬ 
strate that fact. 

In the first place, because by the express language 
of Section 10 of the Act, Congress itself laid down the 
particular conditions to be met by an emergency officer 
to entitle him to the continuance of retirement pay, 
and the Act did not confer any power on any person 
to prescribe any other, or different or additional re¬ 
quirements. 

In the second place, because by Section 5 the Ad¬ 
ministrator is protected against Court review only 
in respect to decisions made by him “under the provi¬ 
sions” of the Act, or under the regulations “issued 
pursuant thereto”. If Congress had intended Section 
5 to be a blanket protection to the Administrator of any 
and all acts and decisions by him in respect to entitle¬ 
ment to continuance of retirement pay, the statute 
could have been so worded without difficulty, but the 
limitation of such protection to decisions rendered 
by him “under the provisions” of the Act or under 
the regulations “issued pursuant thereto” is sufficient 
to demonstrate that it was not the intention of Con¬ 
gress to leave the rights of disabled emergency officers 
wholly in the keeping of the Executive Department, no 
matter how unwarranted or illegal the action of that 
Department might be. 
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It was plainly the purpose of Section 5 of the Act, 
as disclosed both by the language and by the purpose of 
the whole statute, to protect the Administrator of 
Veterans’ Affairs only against a review of the power 
or discretion lodged in him by the Act, but only so long 
as he acted within the law, and not to protect him in 
the exercise of unwarranted, unauthorized and illegal 
acts outside the plain language and intent of the law. 

S. Conclusion. 

We conclude that Congress itself laid down in the 
Economy Act all the conditions precedent to the right 
of a disabled emergency oflieer to continue to receive 
retirement pay. and that Congress did not confer on 
the President the power to proscribe any different or 
additional conditions; that the statute conferred on 
the appellant the right to continue to receive retire¬ 
ment pay if lie met the conditions so laid down by 
Congress: that the statute conferred on the appellant 
the right to have a review made of his award of re¬ 
tirement under the Tyson-Kitzgerald Act to see wheth¬ 
er he met the conditions laid down by Congress; that 
the statute imposed upon the Administrator of Vete¬ 
rans' Affairs the power and duty to conduct the said 
review and to determine whether the appellant had 
met the requirements laid down by Congress; and that 
the statute protects the Administrator of Veterans* 
Affairs against a court review of any decision ren¬ 
dered by him on the question as to irhcllni tin a///al- 
hntt has nn t tin roiuhf nn/s lah! ilnira Ini ( 'mifffrits, but 
that the Act does not protect the Administrator against 
his failure /" act or against any decision rendered by 
him on the question a- to tch ether I hr a ppella at has ant 
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some other condition different from, or in addition to, 
those laid down by Conyress. 

It is alleged in the bill, and must be taken as true 
on this appeal, that the only action taken by the Ad¬ 
ministrator ol' Veterans’’ Affairs on appellant’s case 
subsequent to the passage of the Economy Act, was a 
purported review on April 14, 1933, in which it was 
held that the appellant was not entitled to continue 
to receive retirement pay on the sole yronnd that the 
appellant had failed to meet the unauthorized and il¬ 
legal requirement as to a “causative factor” imposed 
by Veterans* Regulation Number f>. 

We conclude further, therefore, that there has been 
no review to determine whether the appellant is en¬ 
titled under the Economy Act, as required by Section 
17; that there has been no decision rendered under 
the provisions of the Act or under the regulations 
issued pursuant thereto which is protected against 
court review, as provided in Section 5: and that, there¬ 
fore, the Court below has not been deprived of jurisdic¬ 
tion to hear and determine the cause of action set up 
in the Bill of Complaint. 

Respectfully submitted, 

(Signed) ROBERT FI. MeXEILL, 
10127 I\ Street, X. W., 
Washington, D. C., 
Attorney for Appellant. 

ASHBY WILLIAMS, 

Si5 loth Street, X. \Y., 

Washington, T). C., 

Of Counsel. 




Section 10 of the Economy Act Prescribes all the 


Requirements which a Disabled Emergency Officer 


must Meet in Order to be Entitled to Retirement Pay, 
and the Act does not Confer on the President Power 
to Make Regulations Imposing Additional or Different 
Requirements. 


In order to demonstrate the foregoing proposition, 
we will (1) consider tin* language of Seetion 10 and 
enumerate the specific requirements to he met in or¬ 
der to entitle a disabled emergency officer to retire¬ 
ment pay: (:2) show that the authority given by See¬ 
tion 10 to issue regulations was not intended to give 
authority to change such specifically enumerated re¬ 
quirements: and (d) show that the Art throughout 
authorizes the President to make no regulations, ex¬ 
cept administrative regulations, with respect to dis¬ 
abled emergency officers entitled to retirement pay. bv 
quoting Section 4 of the Act (which the Administrator 
relies on in his Answer as authority for the promulga¬ 
tion of Veterans* Regulation Number o). and analyz¬ 
ing each provision thereof in order to show that au¬ 
thority was thereby given to the President to make 
regulations only with respect to veterans entitled to 
}>fusions and not with respect to disabled emergency 
officers entitled to rrfin nn nt fsttf. 


1. The Language of Section 10 Considered. 

The language of Section 10 is that Any disabled 
emergence officer who made timely application and was 
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retired with pay under the Tyson-Fitzgerald Act be¬ 
fore tlie passage of the Kconomy Act shall be entitled 
!<• continue to receive retirement pay at the monthly 
rate then being paid him (1) “if the disability for 
which he has been retired resulted from disease or in¬ 
jury or aggravation of a preexisting disease or injury 
incurred in line of duty during such service”, (2) if 
“such person entered active service between April 0, 
li*17, and November 11, l!*1S", (M) if “the disease or 
injury or aggravation of the disease or injury directly 
resulted from the performance of military or naval 
duty”, and (4) “such person otherwise meets the re¬ 
quirements of the regulations which may lx* issued un¬ 
der the provisions of this Act”. 

Tn other words, the statute expressly provides that 
if the appellant meets the specified requirements he 
shall hr entitle/l to continue to receive retirement pay, 
and it is clear that his right does not depend on his 
meeting any other or different or additional require¬ 
ments bevond those mentioned in the Act itself. 

2. The Authority Given by Section 10 to Issue 
Regulations did not Include Authority to Change the 
Requirements of the Act. 

By the expression “that such person otherwise 
meets the requirements of the regulations which may 
be issued under the provisions of this Act’* Congress 
did not intend to confer on the President power to 
change or add to the specific requirements as to en¬ 
titlement to retirement pay laid down in the Act. This 
fact will be demonstrated by showing: (a) that the 
power to make regulations under a statute does not 
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carry with it power to change the statute by such 
regulations; (M that the lantruaire ol' Section 10 limits 
the power of the President to making such regulations 
as are specifically authorized by tin* Act; and (e) that 
the irene ra l purposes and nature of the Act forbids 
the conclusion that the President was to have power 
to make any regulations affectiuir the entitlement of 
disabled emerireney otlicers to retirement pay. 


a. 77/r Poinr I ,, Mai;, Uepnlations under a Statu !< 
dors not Can'!/ icith it Power to CItaiif/r the Stat- 
n/r b/f such prflotations. 


The foregoiny: proposition is established by a loni*; 
line of decisions: (Coiled States r. 'ini) Barrels of 
H hiskci/. 0.> I . S. .)/ 1, .)<(); Morrill r. Jones, 1 ( H> l . 
S. 4t)0, 4(>7; Coifed States r. Coifed Verde Copper 
(’oaipaii/i. l . S. 2<>7; Wdliomsoo e. Coifed States. 
1*07 U. S. 427). 4<!2: Coifed States r. Crimaod, 2'20 l*. 
S. 7>0G, 7)17; Campbell r. (adeoo Ctieioical (’ompanij. 
281 l . S. 7)00, (>10 : Panama Ue/ioilifi (' out pa no e. Ili/ao. 
202 P. S.. 2SS; .1/,7/r,- r. I'oiled Slates. 204 P. S. 427,.) 

b. The Laiifpiaf;, of Serf ion in //noils the Power of 
the President to Makiop Such Uepnlations as are 
S fieri fi,all if Authorized bp tin‘ Art. 


The lanicuajre of Section It) is that “such person 
otlierwise meets the requirements ol' the regulations 
which may be issued under the provisions of this Act**. 

This laneuaire was evidently originally construed 

bv the Administrator of Veterans* Affairs and bv tin* 
• • 

President as meaning “that such person otherwise 
meets tin* requirements of any regulations which tlie 
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President may choose to issue under tlie provisions 
of this Act’*, and the Administrator and the President 
evidently believed originally that the President’s pow¬ 
er to make regulations with respect to the retirement 
pay of emergency officers was found exclusively in 
Section 10. The reason for these statements is as fol¬ 
lows: When Veterans' Regulation Number was orig¬ 
inally issued on March 31, 1033 (See page 3 aide), 

Section 10 was relied on exclusively as authority for 

« • 

its issuance: and said regulation not onlv contained 

V- • 

the “causative factor" requirement, but said that the 
right of a disabled emergency officer to retirement pay 
should be alno “subject to such other regulations as 
have been or mav hereafter be issued". The reliance 
upon Section 10 as authority for the regulation, and 
the above referred to language used in the regulation, 
clearly indicate the belief on the part of its author 
and the President that the President had curie blauehe 
power to issue regulations with respect to emergency 
officers entitled to retirement pay. Tn other words, as 
has been said, they construed the language of Section 
10 to mean “that such person otherwise meets the re¬ 
quirements of any regulations which tin* President 
may choose to issue under the provisions of this Ad". 
That this was the construction originally placed upon 
the Act by the Administrator and the President is 
demonstrated by the following illustration: At the 
time (March 31, 1033) the President issued Veterans* 
Regulation Number b, he also issued Veterans' Regula¬ 
tion Number lo, which provided that disabled emergency 
officers living abroad who were entitled to retirement 
pay under the Ad should receive only one-half the 
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amount they would otherwise receive if not living 

abroad. This regulation was obviously one which 

could have been issued oniv on the tlieorv that the 

• • 

President had carte blanche authoritv to issue regu- 
lations to any extent he saw tit in regard to emergency 
officers, even to the extent of changing the provisions 
of the Statute, because Section 10 expressly states the 
exact amount that a disabled emergency officer shall 
receive if entitled to receive retirement pay at all. 
Veterans* Regulation Number 10 was canceled bv the 
President on February 5. 1935. 

The language of Section 10, however, obviously does 
not have the meaning originally ascribed to it by the 
Administrator and the President. The language used 
is that “such person otherwise meets the requirements 
of the regulations which ntai/ be issued under the \tro- 
risions of this Art". The reference is to regulations 
that may be issued “under the provisions of this Act**, 
making it absolutely necessary, according to every 
cannon of construction, that the Act be examined to 
find wherein the authoritv was conferred to make regu- 
lations. If it had been intended to confer upon the 
President carte blanche power to make regulations 
with respect to emergency officers, it would have re¬ 
ferred to such regulations as might be made by the 
President, not to such regulations as might be made 
under the provisions of the Act. 



c. The General Purposes and Nature of the Act 
Forbids the Conclusion that the President was 
to have Power to Make any Re (filiations Affect¬ 
ing the Entitlement of Disabled Emergency Of¬ 
ficers to Retirement Pay. 

Title 1 of the Economy Act embraces two substan¬ 
tially separate and independent acts of Congress. One 
(embraced in sections 1, 2, 3, 4 and (i of the Economy 
Act) relates exclusively to the general subject of pen¬ 
sions to veterans and their dependents, being the suc¬ 
cessor to that group of laws embodied in what came 
to be known as the World War Veterans' Act of 1924, 
as amended. The other (embraced in section 10 of the 
Act) relates exclusively to disabled emergency officers 
of the World War who are entitled to retired pay , be¬ 
ing the successor to the Act of May 24, 1928, commonly 
called the Tyson-Fitzgerald Act. The other provisions 
of the Act relate to offenses, penalties, repeal of for¬ 
mer laws, and matters of administration. 

Congress, by the Economy Act, not only made sepa¬ 
rate provisions for the two kinds of benefits, pensions 
and hospitalization on the one hand and retired pay 
on the other, but Congress also provided a different 
method of determining the beneficiaries in each case. 
In the case of pensions to veterans and their depen¬ 
dents, Congress only fixed a minimum and maximum 
monthly amount to be paid, divided the veterans and 
their dependents into classes, and left the rest to the 
President to determine by regulations: while in the 
case of retired pay. Congress, in Section 10 of the 
Act, laid down in detail the particular requirements 
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and left neither to the President nor to the Veterans’ 
Administration any power or authority except to ad¬ 
minister the law in accordance with its prescribed 
provisions. 

An examination ol* sections 1, 2, 3 and 4 of the 

Economy Act will disclose that the authority in-anted 
• • * 

therein to make regulations is in every instance con- 
fined to regulations respecting the classes of persons 
therein described as entitled to pensions, and cannot, 
by fair inference, be construed to relate to disabled 
emergency officers entitled to retirement pay. 

What we have just been saying means that, under 
the Act, it was just as necessary that some one be 
given very broad power to make regulations in regard 
to those entitled to pensions as it was unnecessary that 
any one be given power to make any regulations what¬ 
ever in regard to persons entitled to retired pay. In 
the first case. Congress laid down no regulation as 
to entitlement to pensions, beyond making active mili¬ 
tary and naval service a prerequisite, dividing the 
beneficiaries into classes, and fixing the minimum and 
maximum amount to be paid to any one beneficiary, 
and it was absolutely necessary, therefore, that some 
one fill in the outline of the Act by regulations, other¬ 
wise there was no way by which the appropriations 
made by Conyress for p< ns ions could be distributed 
to veterans and their depi'ndcnts. Congress gave the 
President power to fill in the outline by regulations, 
and this accounts for the all-embracing nature of the 
regulations provided for in Section 4 of the Act. On 
the other hand, in the case of persons entitled to re- 
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tired pay, the Act itself prescribed all of the require¬ 
ments necessary to determine the right of the officer 
to retired pay, and compliance with the requirements 
of the Act alone was sufficient to properly administer 
the law in re yard to those entitled to retired pay. 

3. The Act Authorizes the President to Make no 
Reputations (except Administrative Regula¬ 
tions) with Respect to Disabled Emergency Of¬ 
ficers Entitled to Retirement Pay. 

Tn his Answer to this suit, the Administrator of 
Veterans’ Affairs no longer contends that the Presi¬ 
dent had carte blanche authority under Section 10 to 
issue any regulations he saw fit in regard to emergency 
officers, but claims that his authority for the issuance 
of such regulations was granted by the statute and 

that such authority is found in Section 4 thereof. Bv 

• • 

this Answer it is evident the Administrator believes 
the provision in Section 10 with reference to regula¬ 
tions means what we think it means, namely: that it 
should be construed as if it read “that such person 
otherwise meets the requirements of the regulations 
which the President is authorized to issue under the 
provisions of this Act”. Assuming that the parties 
hereto are in agreement as to the meaning of the 
language in Section 10 with respect to the power to 
make regulations, it becomes necessary to demon¬ 
strate that Section 4 of the Economy Act does not con- 
fer on the President the power to make any regulations 
changing or adding to the requirements contained in 
Section 10. In order to do this, it is necessary to set 
out Section 4, showing, by italicized lettering, each 
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power to make regulations by that section conferred 
on the President, and then to discuss each of such 
provisions in detail. 


Section 4 of the Act is as follows, the several pow¬ 
ers of the President to make regulations being indi¬ 
cated by letters in parentheses italicized (Title i, sec. 
4, 48 Stat. 9): 


a. Section 4 analysed. 

The President shall prescribe by regulation 
(subject to the provisions of section 1 (e) of this 
title) (a) the date of the beginning and of the 
termination of the period in each war subsequent 
to the Civil War, including the Boxer Rebellion 
and the Philippine Insurrection, service within 
which shall for the purposes of this Act be deemed 
war-time service, (b) The President shall further 
prescribe by regulation the required number of 
days of war or peace time service for each class 
of veterans, (c) the time limit on filing of claims 
for each class of veterans and their dependents, 
(d) the nature and extent of proofs and presump¬ 
tions for such different classes, and (e) any other 
requirements as to entitlement as he shall deem 
equitable and just. The President in establishing 
conditions precedent may prescribe (f) different 
requirements or conditions for the veterans of 
different wars and their dependents and may fur¬ 
ther subdivide the classes of persons as outlined 
in section I of this title and apply different re¬ 
quirements or conditions to such subdivisions. 


Let us examine in detail the foregoing provisions, 
in order to demonstrate that Section 4 of the Act does 
not confer on the President the power to make any 
regulations with respect to the right to retirement 
pay of disabled emergency officers. 
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(1) Provision “(a).” 

The President is directed to prescribe by regulation 
(subject to the provisions of section 1 (c) of title I) 
the date of the beginning and of the termination of the 
period in each tear subsequent to the Civil War, in¬ 
cluding the Boxer Rebellion and the Philippine Insur¬ 
rection, service within which shall for the purpose of 
the Act be termed war-time service . 

This provision does not authorize the President to 
prescribe by regulation the beginning or the end of 
any war, but only the “date of the beginning and the 
termination of the period in each war, * * • service 
within which shall for the purpose of this Act be deem¬ 
ed war-time service”. In other words, Congress cloth¬ 
ed the President with discretion to make the amount 
of pensions depend upon whether the veteran’s service 
was in war-time or peace-time, and for this purpose 
authorized him to determine by regulation what period 
within certain wars should be regarded as war-time 
service. 

Obviously, whether the Congress authorized the 
President to determine the period within arvy war 
which should be regarded as involving war-time serv¬ 
ice, or whether it authorized him to determine the 
time of the beginning or ending of any war, such reg¬ 
ulation could not have been intended to have any pos¬ 
sible bearing on emergency officers entitled to retire¬ 
ment pay, because in Section 10 of the Economy Act 
Congress expressly stated the only service require¬ 
ments of an emergency officer as a condition precedent 
to the right to continue to receive retired pay, namely: 
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that he must have served “during the ATorld "War” 
and that he must have “entered active service between 
April 6, 1917, and November 11, 1918”; and, more¬ 
over, the Act authorizes no differentiation to be made 
between emergency officers based upon war-time and 
peace-time service. Therefore, it is apparent tha«t 
clause (a) of Section 4 refers necessarily only to those 
entitled to pensions and not to those entitled to retire¬ 
ment pay. 

(2) Provision “(b).” 

It is next provided that the President shall further 
prescribe by regulation the required number of days 
of war—or peace—time service for each class of veter¬ 
ans. 

Of course, as has already been said, no distinction 
is made in Section 10 between emergency officers on 
the basis of peace-time or war-time service, and, more¬ 
over, there is no limitation of service except that the 
officer must have entered active service between April 
6, 1917, and November 11, 191S. It is apparent, there¬ 
fore, that this provision relates exclusively to persons 
entitled to pensions, with respect to whom the Presi¬ 
dent was given power to award distribution of money 
on the basis of peace-time and war-time service. 

(3) Provision “(c).” 

Next, the President is authorized to prescribe by 
regulation “the time limit on filing of claims for each 
class of veterans and their dependents”. 

This, obviously, refers only to those who are entitled 
to pensions, for two reasons: first, because Section 10 
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specifically provides that the emergency officer, as a 
condition precedent to entitlement to retired pay, must 
have “made valid application for retirement under the 
provisions of the” Tyson-Fitzgerald Act, thus mak¬ 
ing it apparent that no time limit could thereafter 
be invoked against such emergency officer, and no pow¬ 
er to make such regulation affecting him was intended; 
and secondly, because the provision refers to the sev¬ 
eral classes of “veterans and their dependents”, 
whereas there is no provision in the law for the de¬ 
pendents of emergency officers as such, and no classes 
amongst them. 

(4) Provision “(d).” 

Section 4 then goes on to provide that the President 
may by regulation prescribe “the nature and extent 
of proofs and presumptions for such different class¬ 
es”. 

The significant part of this provision is “such dif¬ 
ferent classes”. We must examine the context of the 
law to ascertain the meaning of the expression “such 
different classes”, because it is with reference to 
“such different classes” only that this provision au¬ 
thorizes the President to prescribe the nature and ex¬ 
tent of proofs and presumptions. 

By title I of the Economy Act, those who are en¬ 
titled to pensions are expressly divided into 4 classes. 
Section 1 of the Act says (Title I, see. 1, 48 Stat. 8): 
“the following classes of persons may be paid a pen¬ 
sion.” Then are set out the following four classes 
of persons who may receive a pension, as follows: 
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(a) Veterans disabled by a service-connected dis¬ 
ability. 

•> 

(b) Veterans disabled by a non-service connected 
disability. 

(c) Dependents of veterans whose death was the 
result of service-connected disability; and 

(d) Dependents of veterans whose death iras not 
the result of service-connected disability. 

The four above mentioned classes are composed of 
two classes of veterans and two classes of dependents. 

"What is the meaning of the expression “such dif¬ 
ferent classes’’ as found in the provision under dis¬ 
cussion? This must be determined by the context. 

Section 3 speaks of “each class of persons specified 
in sub-paragraphs (a) and (b) of Section 1’’, meaning 
(as will be observed by referring thereto) the two 
classes of veterans entitled to a pension. 

Then Section 4 speaks of regulations prescribing the 
number of days of war—or peace—time service for 
“each class of veterans’’, meaning, as has been shown, 
the two classes of veterans mentioned in subpara¬ 
graphs (a) and (b), Section 1, since they are the only 
two classes of veterans entitled to a pension. Then 
Section 4 speaks of regulation for fixing the time limit 
for filing claims of “each class of veterans and their 
dependents”, meaning the two classes of veterans in 
subparagraphs (a) and (b) and the two classes of de¬ 
pendents in subparagraphs (c) and (d), Section 1. 
Then appears the provision about the nature and ex¬ 
tent of presumptions for “such different classes”. The 
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word “such” certainly refers to the classes as they 
were theretofore used in the statute, and, therefore, 
refers to the classes of veterans or the classes of per¬ 
sons who were entitled to pensions . This conclusion 
is still further confirmed by the subsequent use, in 
Section 4, of the expression “the classes of persons 
as outlined in Section 1 of this title”, meaning the four 
classes of veterans and dependents entitled to pen¬ 
sions, and not emergency officers entitled to retired 

pay. 

(5) Provision “(e).” 

The President is authorized by Section 4 to pre¬ 
scribe “any other requirements as to entitlement as 
he shall deem equitable a/nd just' y . 

This expression is connected with, and is a residu¬ 
ary clause of, a sentence in Section 4 which contains 
provision for presidential regulations in respect to 
three separate matters relating, either expressly or by 
necessary implication, only to those persons entitled to 
pensions, and its opening words “and any other ” 
ought to be sufficient to show that what the expression 
authorized was regulations touching the same subject 
matter as those that went before. There are, how¬ 
ever, other considerations that still further confirm 
this conclusion. 

In the first place, the general legislative scheme of 
title I of the Economy Act (as shown by Sections 1, 2, 
3, and 4 thereof) was for Congress to furnish the 
money for pensions to veterans and their dependents 
and to leave it to the President to distribute it under 
such regulations as to rates (Section 3) and require - 
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ments as to entitlement (Section 4) as the President 
thought proper, the Congress prescribing only the 
classes of persons to whom the money should go (Sec¬ 
tion 1) and the minimum and maximum amount of 
monthly payments to be made to any one beneficiary 
(Section 2). In other words, Congress laid down cer¬ 
tain broad and general principles as to pensions (Sec¬ 
tions 1 and 2) and gave the President carte blanche 
authority as to the rest (Sections 3 and 4). 

But this was manifestly not the policy of Congress 
with respect to the payment of retired pay to disabled 
emergency officers. Here the Congress (by Section 10 
of the Act) laid down, in meticulous detail, all the re¬ 
quirements as to entitlement to retired pay, and gave 
to the President no power to prescribe by regulation 
or otherwise any requirements as to entitlement what¬ 
soever, the functions of the President and the Vet¬ 
erans’ Administration being exclusively those of execu¬ 
tive administrators of the statutory provisions. 

If the foregoing is a correct conclusion as to the gen¬ 
eral intent of Congress, as disclosed by title I of the 
Economy Act, then, of course, the general power given 
to the President in the expression under consideration, 
to prescribe “any other requirements as to entitle¬ 
ment as he shall deem equitable and just” would fit 
only into the general scheme as to pensions, and would 
be highly repugnant to the intent of Congress with 
respect to the retired pay of disabled emergency of¬ 
ficers. 

But there is another, and still more imperative, rea¬ 
son why the provision in Section 4 giving the President 
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power to prescribe “any other requirements as to en¬ 
titlement as he shall deem equitable and just” can¬ 
not be regarded as having reference to emergency of¬ 
ficers entitled to retired pay, and that is, that such a 
'power would be a power to legislate, and it cannot be 
presumed that Congress would attempt to confer legis¬ 
lative power on the executive. 

Section 10 of the Economy Act, as has been said, 
prescribes, in comprehensive detail, the requirements 
as to entitlement to retired pay, and further says that 
any person who meets such enumerated requirements 
“shall be entitled to continue to receive retired pay, 
etc.” Therefore, power to prescribe “any other re¬ 
quirements as to entitlement as he shall deem equitable 
and just” would be power in derogation of the require¬ 
ment prescribed by law, that is to say, power to repeal 
the provisions made by Congress, and, therefore, power 
to legislate. 

It is, therefore, concluded from a consideration of 
the setting of the phrase itself in the context; from a 
consideration of the general legislative scheme of title 
I of the Economy Act; and from a consideration of the 
fact that Congress is not likely to have intended to con¬ 
fer legislative power on the Executive, that the expres¬ 
sion “any other requirements as to entitlement as he 
shall deem equitable and just” was intended by Con¬ 
gress to refer exclusively to those entitled to pensions 
and not to emergency officers entitled to retired pay. 

One other matter should be noticed before we pass 
from a consideration of this subject. It is undoubted¬ 
ly true that the President and the Veterans’ Adminis- 
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tration, upon the passage of the Economy Act, con¬ 
strued the expression “and that such person other¬ 
wise meets the requirements of the regulations which 
may be issued under the provisions of this Act”, 
found in Section 10 of the Economy Act, as obliging 
an emergency officer to meet, not only the requirements 
laid down by Congress in that Section, but also such 
other requirements as the President might see fit to 
prescribe as to entitlement to retired pay. However, 
that construction has now been abandoned in favor of 
the position that an emergency officer must meet only 
the requirements laid down in Section 10, and such 
other requirements as the Congress authorized the 
President to require , either expressly or by fair im¬ 
plication ,, under the language of the statute , because the 
defendant in this suit now relies, as authority for the 
“causative factor” regulation, not upon the language 
used with respect to regulations as found in Section 
10, but upon the language in respect to regulations 
found in Section 4, of the Act. 

(6) Provision “(f).” 

Section 4 then provides that the “President in estab¬ 
lishing conditions precedent may prescribe different 
requirements or conditions for the veterans of different 
wars and their dependents and may further subdivide 
the classes of persons as outlined in Section 1 of this 
article and apply different requirements or conditions 
to such subdivisions.” 

Of course, by the express language of this provi¬ 
sion, it relates only to those entitled to pensions, 
b. Conclusion as to Section 4 of the Act. 
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Therefore, from a consideration of the whole of Sec¬ 
tion 4 of the Economy Act, as well as from a considera¬ 
tion of each one of its provisions, we find that its pro¬ 
visions on the subject of presidential regulations relate 
exclusively to those entitled to pensions, and that there 
is no statutory authority in Section 4 of the Economy 
Act , as claimed by the defendant, for the “causative 
factor 17 regulation. 
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BRIEF FOR APPELLEE 


STATEMENT OF THE CASE 

This is an appeal by the appellant below from 
the final order of the District Court of the United 
States for the District of Columbia, entered June 
14, 1938 (R. 24) dismissing the Bill of Complaint 
filed herein, holding that it had no jurisdiction to 
hear and determine the cause. 

SUMMARY OF THE FACTS 

The appellant applied for and was granted 
emergency officers retirement pay under the Act of 
May 24, 1928 (38 U. S. C. A. 581), the pertinent 
part of which is hereinafter set forth, effective as 
of May 29, 1928. He continued to receive such 

(i) 
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retirement pay through June 30, 1933, under the 
provisions of Section 17, Title I, Public No. 2, 73d 
Congress, entitled “An Act To maintain the credit 
of the United States Government/’ approved 
March 20, 1933 (38 U. S. C. A. 717), commonly 
known as the “Economy Act,” hereinafter set 
forth, when payments were discontinued, as appel¬ 
lant did not meet the provisions of Section 10 of 
the said Act. 

Appellant's case was reviewed by the Veterans' 
Administration under said Act of March 20, 1933 
(Public, No. 2, 73d Congress; 38 U. S. C. A., Chap¬ 
ter 12), and Veterans Regulation No. 5, issued by 
the President, March 31,1933, pursuant to the au¬ 
thority contained in said Act, hereinafter set forth, 
and the Veterans' Administration determined that 
appellant was not entitled to continue to receive 
emergency officers' retirement pay for the reason 
that his disability, which was the basis of his for¬ 
mer entitlement to retirement benefits under the 
Act of May 24,1928, supra, was not shown to have 
had its origin or been aggravated as the direct re¬ 
sult of the performance of military duty during the 
World War, as required by Section 10 of said Act 
of March 20, 1933 (Public, No. 2, 73d Congress; 
38 U. S. C. A. 710) and said Veterans’ Regulation 
No. 5 (R. 17). 

The appellant appealed from the decision of the 
Veterans’ Administration of April 14,1933, to ap¬ 
pellee, as Administrator of Veterans’ Affairs, and 
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the Board of Veterans’ Appeals of the Veterans’ 
Administration, a Board duly authorized to hear 
and finally decide appellant’s appeal, heard said 
appeal and on May 9, 1934, after considering all 
of the evidence of record, including evidence pre¬ 
sented by appellant at the hearing, said Board af¬ 
firmed the ruling of April 14, 1933, denying the 
appellant’s claim for further payment of emer¬ 
gency officers’ retirement pay (R. 17). 

On September 27, 1935, said Board of Appeals 
further reviewed this case under the approved in¬ 
structions of April 10,1935 (R. 17), and the Board 
affirmed its decision of May 9, 1934, denying the 
plaintiff’s right to emergency officers’ retirement 
pay. The decision of the Board of Veterans’ Ap¬ 
peals of September 27, 1935, was personally con¬ 
sidered by this appellee and approved by him May 
5, 1936 (R. 17). 

Thereafter, on July 15, 1937, appellant filed his 
Bill of Complaint (R. 1) in the court below against 
appellee to which appellee duly filed his answer. 
After hearing the court below dismissed the Bill 
for lack of jurisdiction, as hereinbefore set forth 
(R. 24). 

PERTINENT STATUTORY PROVISIONS 

The Emergency Officers Retirement Act of May 
24, 1928 (38 U. S. C. A. 581), provides in part, as 
follows: 

All persons who have served as officers of 
the Army, Navy, or Marine Corps of the 
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United States during the World War, other 
than as officers of the Regular Army, Navy, 
or Marine Corps, who during such service 
have incurred physical disability in line of 
duty, and who were on or before May 24, 
1929, rated in accordance with law at not less 
than 30 per centum permanent disability by 
the Veterans’ Administration for disability 
resulting directly from such war serv¬ 
ice, * * * shall receive from date of re¬ 
ceipt of their application retired pay at the 
rate of 75 per centum of the pay to which 
they were entitled at the time of their dis¬ 
charge from their commissioned serv¬ 
ice, * * *. 

The applicable sections, or parts thereof, of Title 
I of the Act of Congress of March 20,1933, entitled 
“An Act To maintain the credit of the United 
States Government” (Public, No. 2, 73d Congress; 
38 U. S. C. A. Chap. 12) read as follows: 

Section 4: 

The President shall prescribe by regula¬ 
tion (subject to the provisions of section 
1 (e) of this title) the date of the beginning 
and of the termination of the period in each 
war subsequent to the Civil War, including 
the Boxer Rebellion and the Philippine 
Insurrection, service within which shall for 
the purposes of this Act be deemed war-time 
service. The President shall further pre¬ 
scribe by regulation the required number of 
days of war or peace-time service for each 
class of veterans, the time limit on filing of 
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claims for each class of veterans and their 
dependents, the nature and extent of proofs 
and presumptions for such different classes, 
and any other requirements as to entitlement 
as he shall deem equitable and just. The 
President in establishing conditions prece¬ 
dent may prescribe different requirements 
or conditions for the veterans of different 
wars and their dependents and may further 
subdivide the classes of persons as outlined 
in section 1 of this title and apply different 
requirements or conditions to such subdivi¬ 
sions. (38 U. S. C. A. 704.) 

Section 5: 

All decisions rendered by the Administra¬ 
tor of Veterans’ Affairs under the provisions 
of this title, or the regulations issued pur¬ 
suant thereto, shall be final and conclusive on 
all questions of law and fact, and no other 
official or court of the United States shall 
have jurisdiction to review by mandamus 
or otherwise any such decision. (38 U. S. 
C. A. 705.) 

Section 8: 

The Administrator of Veterans’ Affairs is 
hereby authorized in carrying out the provi¬ 
sions of Title I of this Act or any other pen¬ 
sion Act to delegate authority to render 
decisions to such person or persons as he may 
find necessary. Within the limitations of 
such delegations, any decisions rendered by 
such person or persons shall have the same 
force and effect as though rendered by the 
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Administrator of Veterans’ Affairs. The 
President shall personally approve all regu¬ 
lations issued under the provisions of this 
title. (38 U. S. C. A. 708.) 

Section 10: 

Notwithstanding the provisions of section 
2 of this title, any person who served as an of¬ 
ficer of the Army, Navy, or Marine Corps of 
the United States during the World War, 
other than as an officer of the Regular Army, 
Navy, or Marine Corps during the World 
War, who made valid application for retire¬ 
ment under the provisions of Public, No. 506, 
Seventieth Congress, enacted May 24, 1928, 
sections 581 and 582, title 38 United States 
Code, and who prior to the passage of this 
Act has been granted retirement with pay, 
shall be entitled to continue to receive re¬ 
tirement pay at the monthly rate now being 
paid him if the disability for which he has 
been retired resulted from disease or injury 
or aggravation of a preexisting disease or in¬ 
jury incurred in line of duty during such 
service: Provided, That such person entered 
active service between April 6, 1917, and 
November 11, 1918: Provided, That the dis¬ 
ease or injury or aggravation of the disease 
or injury directly resulted from the per¬ 
formance of military or naval duty, and that 
such person otherwise meets the require¬ 
ments of the regulations which may be issued 
under the provisions of this Act. (38 U. S. 
C. A. 710.) 
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Section 17: 

All public laws granting * * * re¬ 
tirement pay to veterans * * * of 
* * * the World War, * * * are 
hereby repealed, * * * but payments in 
accordance with such laws shall continue to 
the last day of the third calendar month fol¬ 
lowing the month during which this Act is 
enacted. The Administrator of Veterans’ 
Affairs under the general direction of the 
President shall immediately cause to be re¬ 
viewed all allowed claims under the above 
referred to laws and where a person is found 
entitled under this Act, authorize payment 
or allowance of benefits in accordance with 
the provisions of this Act commencing with 
the first day of the fourth calendar month 
following the month during which this Act 
is enacted, and notwithstanding the pro¬ 
visions of section 9 of this Act, no further 
claim in such cases shall be required * * * 
(38 U. S. C. A. 717). 

Section 19: 

The regulations issued by the President 
under this title which are in effect at the 
expiration of two years after the date of 
enactment of this Act shall continue in effect 
without further change or modification until 
the Congress by law shall otherwise provide 
(38 U. S. C. A. 720). 

PERTINENT REGULATION 

Executive Order 6093, issued March 31, 1933 
“Entitlement To Emergency Officers’ Retired 
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Pay,” Veterans’ Regulation No. 5 (38 U. S. C. A. 
1938, Cumulative Annual Pocket Part, p. 261), 
reads as follows: 

Whereas Section 10, Title I, of Public, No. 
2, 73d Congress, entitled “An Act To main¬ 
tain the credit of the United States Govern¬ 
ment,” provides: 

“Notwithstanding the provisions of sec¬ 
tion 2 of this title, any person who served 
as an officer of the Army, Navy, or Marine 
Corps of the United States during the World 
War, other than as an officer of the Regu¬ 
lar Army, Navy, or Marine Corps during the 
World War, who made valid application for 
retirement under the provisions of Public, 
No. 506, Seventieth Congress, enacted May 
24,1928, sections 581 and 582, title 38 United 
States Code, and who prior to the passage 
of this Act has been granted retirement with 
pay, shall be entitled to continue to receive 
retirement pay at the monthly rate now be¬ 
ing paid him if the disability for which he 
has been retired resulted from disease or 
injury or aggravation of a preexisting dis¬ 
ease or injury incurred in line of duty dur¬ 
ing such service: Provided, That such per¬ 
son entered active service between April 6, 
1917, and November 11, 1938: Provided, 
That the disease or injury or aggravation of 
the disease or injury directly resulted from 
the performance of military or naval duty, 
and that such person otherwise meets the re¬ 
quirements of the regulations which may be 
issued under the provisions of this Act.” 
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Now, therefore, by virtue of the author¬ 
ity vested in me by said law the following 
regulation is hereby promulgated: 

“1. Any person who served as an officer 
of the Army, Navy, or Marine Corps of the 
United States during the World War, other 
than as an officer of the Regular Army, Navy, 
or Marine Corps during the World War, 
who made valid application for retirement 
under the provisions of Public, 506, 70th 
Congress, enacted May 24,1928, Sections 581 
and 582, Title 38, United States Code, and 
who, prior to the passage of Public, No. 2, 
73d Congress, has been granted retirement 
with pay, shall, subject to such other regula¬ 
tions as have been or may hereafter be is¬ 
sued, be entitled to continue to receive re¬ 
tirement pay at the monthly rate now being 
paid him if the disability for which he has 
been retired with pay resulted from disease 
or injury or aggravation of a preexisting 
disease or injury, incurred in line of duty 
during such service and is shown to have 
been heretofore properly rated: Provided, 
That such person entered active service be¬ 
tween April 6,1917, and November 11, 1918: 
Provided further, That the disease or in¬ 
jury or aggravation of the disease or injury 
directly resulted from the performance of 
military or naval duty and that the causa¬ 
tive factor therefor is shown to have arisen 
out of the performance of duty during such 
service.” 
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THE ISSUE PRESENTED ON THIS APPEAL 

The only question raised on this appeal is 
whether the court below committed error in dis¬ 
missing the Bill of Complaint filed herein for lack 
of jurisdiction to hear and determine this case. 

ARGUMENT 

I 

The Court was without jurisdiction to hear and deter¬ 
mine this case because of the provisions of Section 5 
of the Economy Act 

It will be noted that Section 5, Title I, Public, 
No. 2, 73d Congress, of the Act entitled “An Act 
To maintain the credit of the United States Gov¬ 
ernment’’ (38 U. S. C. A. 705), supra, provides that 
all decisions rendered by the appellee under the 
provisions of Title I of said Act, or the regulations 
issued pursuant thereto, shall be final and conclu¬ 
sive on all questions of law and fact and no other 
official or court of the United States shall have 
jurisdiction to review by mandamus or otherwise 
any such decision. 

It is admitted by the appellant in his brief (p. 
12) that retirement pay is a gratuity and “some¬ 
thing which Congress may or may not grant, or 
grant upon such conditions as it sees fit.” 

The instant case is in fact a suit against the 
United States to secure the payment of emergency 
officers retirement benefits from the Government, 
notwithstanding that the suit is against the appellee 
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as Administrator of Veterans’ Affairs. Congress 
has not authorized suits against the Government, or 
its officers, to recover such benefits. This proceed¬ 
ing is an attempt to have this Court exercise col¬ 
laterally a jurisdiction which is denied it in a direct 
proceeding ( Armstrong v. United States, 16 F. 
(2d) 387), and which is denied it under Section 5 
of Public, No. 2,73d Congress, supra (38 U. S. C. A. 
705). 

In the case of Lynch v. United States, 292 U. S. 
571; 78 L. ed. 1434, the Supreme Court of the 
United States said that pensions, compensation, and 
other special benefits are gratuities which Congress 
may grant or take away or control according to its 
will and judgment, citing United States v. Teller, 
107 U. S. 64, 68, 27 L. ed. 352, 354, 2 S. Ct. 39; Fris- 
bie v. United States, 157 U. S. 160, 166, 39 L. ed. 
657, 659, 15 S. Ct. 586; United States v. Cook, 257 
U. S. 523,527, 66 L. ed. 350,351, 42 S. Ct. 200. 

The Supreme Court in the Lynch case also said, 
in reference to contractual rights, that where the 
United States creates rights in individuals against 
itself it is under no obligation to provide a remedy 
through the courts (U. S. v. Babcock, 250 U. S. 328; 
63 L. ed. 1011) and it may limit the individual to 
administrative remedies ( Tutun v. United States, 
270 U. S. 568; 70 L. ed. 738). With stronger rea¬ 
son Congress may limit a claimant to his adminis¬ 
trative remedy where the question of allowance of 
a gratuity is involved. 
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Referring to Section 5 of said Act (38 U. S. C. A. 
705) the Supreme Court of the United States in the 
case of Lynch v. United States, 292 U. S. 571; 78 
L. ed. 1434, said: 

The purpose of the section appears to have 
been to remove the possibility of judicial re¬ 
lief in that class of cases even under the spe¬ 
cial circumstances suggested in Crouch v. 
United States, 266 U. S. 180, 69 L. ed. 233,45 
S. Ct. 71; SiTberschein v. United States, 266 
U. S. 221, 69 L. ed. 256, 45 S. Ct. 69; United 
States v. Williams, 278 U. S. 255, 73 L. ed. 
314, 49 S. Ct. 97; Smith v. United States 
(C. C. A. 4th) 57 F. (2d) 998. 

In discussing the grant of power conferred on the 
appellee and the lack of jurisdiction of the Court, 
in reference to claims arising under Section 5 of 
said Act (38 U. S. C. A. 705), the Circuit Court of 
Appeals, Seventh Circuit, in the case of United 
State v. Mroch, 88 F. (2d) 888, said: 

While it was at one time thought that re¬ 
view might lie if an award were wholly 
unsupported by evidence, wholly dependent 
upon a question of law, or clearly arbitrary 
or capricious, Silberschein v. United States, 
266 U. S. 221, Section 5 of the Economy Act 
seems to have removed the possibility of 
judicial relief even in such special circum¬ 
stances. Lynch v. United States, 292 U. S. 
571, 587. 

It is, therefore, apparent that it was within the 
power of Congress to enact Section 5 of the Act 
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to maintain the credit of the United States Gov¬ 
ernment (38 U. S. C. A. 705). 

Counsel for appellant, on page 21 of their brief, 
say it was not the intention of Congress, by Section 
5 of the Act, to deprive the courts of power to pro¬ 
tect rights granted appellant by the Act and they 
further state that there are rights granted the 
appellant by the Act. The right granted appellant 
under the Act entitled “An Act To maintain the 
credit of the United States Government’ 7 (38 
U. S. C. A. Chap. 12) (Public, No. 2, 73d Congress) 
is the right to receive emergency officers’ retirement 
pay, provided he meets the requirements of said 
Act and the regulation issued pursuant thereto. 

We submit that the cases cited by appellant on 
page 10 of his brief, as to the jurisdiction of the 
Federal Courts to issue injunction and other proc¬ 
ess to protect rights, and the cases cited on page 11 
of appellant’s brief, as to jurisdiction of the courts 
to protect rights resulting from grants of Congress, 
are not applicable to this case. 

Appellant in his brief attempts to show that said 
Regulation No. 5, issued by the President under 
the authority of said Act is legislation and not regu¬ 
lation. We submit that such contention is unten¬ 
able. Said regulation was issued to carry out the 
intention of Congress, as shown by the report of the 
Committee on Economy, submitted March 11,1933, 
to accompany Bill H. R. 2820 (R. 19), and the re¬ 
port of March 11, 1933, of the Committee on Fi¬ 
nance to accompany Bill S. 233. Said reports are 
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identical in reference to Section 10 of Title I of 
said Bills, now Section 10 of the Act entitled “An 
Act To maintain the credit of the United States 
Government” (Public, No. 2,73d Congress; 38 U. S. 
C. A. 710), and read as follows: 

Section 10 of Title I of the bill amends the 
emergency officers retirement act of May 24, 
1928, so that no former officer now on the 
rolls may continue to draw retirement pay 
unless the disability for which he was retired 
under such act resulted from disease or in¬ 
jury or aggravation of a preexisting disease 
or injury which was incurred in line of 
duty between April 6, 1917, and November 
11, 1918, and that the disease or injury or 
aggravation of the disease or injury directly, 
resulted from the performance of military 
or naval duty. It is further required that 
such former officer must also meet the re¬ 
quirements of such regulations as may be is¬ 
sued under the provisions of this act. Under 
the provisions of this section, it will be neces¬ 
sary for an emergency officer, in order to 
continue to receive retirement pay, to show 
a causative factor arising out of the per¬ 
formance of duty and in the line of duty, 
which resulted in the 30 per cent permanent 
disability for which he has been heretofore 
retired. 

Counsel for appellant contend (Appellant’s brief, 
p. 33) that the requirements as to a “causative fac¬ 
tor” contained in said Veterans’ Regulation No. 5, 
is unauthorized and illegal. 
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The term “causative factor” has not been con¬ 
strued by the Veterans’ Administration as restric¬ 
tive but merely explanatory of what Congress 
meant, namely, that the disability must have di¬ 
rectly resulted from the performance of military or 
naval duty. In this connection the Court’s atten¬ 
tion is invited to the Report of the Committee on 
Economy of March 11, 1933, accompanying Bill 
H. R. 2820 (R. 19), hereinbefore set forth, where 
the term “causative factor” is used and explained. 
The Court’s attention is also invited to pages 20 
and 21 of the Transcript of Record of this case, set¬ 
ting forth Interpretations Explanatory of the Pro¬ 
visions of Section 10, Public, No. 2, 73d Congress, 
Veterans Regulation No. 5, and Instruction No. 1, 
thereunder, explaining the meaning and applica¬ 
tion of the term “causative factor.” 

Counsel for appellant at pages 34, et seq. of their 
brief contend that section 10 of said Act to main¬ 
tain the credit of the United States Government 
(38 U. S. C. A. 710) prescribes all the requirements 
which a disabled emergency officer must meet to be 
entitled to retirement pay and that the Act does 
not confer upon the President power to make regu¬ 
lations imposing additional or different require¬ 
ments. 

Section 10 of said Act is not self executing but 
required the issuance of a regulation to make effec¬ 
tive and carry out the will and intent of Congress. 
The need of a regulation is obvious. 
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The last proviso of Section 10 of said Act, says: 
“* * * and that such person otherwise meets 
the requirements of the regulations which may be 
issued under the provisions of this Act.” The 
language quoted from the last proviso of said Sec¬ 
tion 10 clearly shows that Congress realized that a 
regulation, or regulations, would have to be issued 
to make the Section effective. The Committee 
reports, heretofore quoted, specifically state: 

It is further required that such former 
officer must also meet the requirements of 
such regulations as may be issued under the 
provisions of this act. 

Counsel for appellant in the “Appendix” to 
their brief, beginning at page 34, go into an ex¬ 
tended discussion as to the right of the President to 
issue regulations. The observation is made in said 
discussion that appellee in his answer “no longer 
contends that the President had carte blanche au¬ 
thority under Section 10 to issue any regulations 
he saw fit in regard to emergency officers, but claims 
that his authority for the issuance of such regula¬ 
tions was granted by the statute and that such 
authority is found in Section 4 thereof.” 

Counsel for appellant then proceed to demon¬ 
strate why, in their opinion, the President had no 
authority to issue the said Regulation 5 under Sec¬ 
tion 4 of the Act (38 U. S. C. A. 704). Said Regu¬ 
lation 5, heretofore quoted in the preamble thereof, 
specifically states it was issued by the President 
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under Section 10 and the authority vested in him by 
the Act. A specific reference to Section 10 was in¬ 
advertently omitted in appellee’s answer to para¬ 
graph 7 of the petition when Section 4 was cited. 

The Congress, having enacted a statute declaring 
the policy and prescribing the principles of law to 
govern a particular subject-matter, may delegate 
to executive and administrative officers or bodies 
the power to adopt reasonable regulations ap¬ 
propriate for effectuating such policy and prin¬ 
ciples, and not in conflict with the law itself. 

Utah Power & Light Co. v. United States, 243 U. 
S. 389, 61 L. ed. 791; La Motte, et al, v. United 
States, 254 U. S. 570, 65 L. ed. 410; Re Kollock, 165 
U. S. 526, 533, 41 L. ed. 813, 815, 17 Sup. Ct. Rep. 
444; Butte City Water Co. v. Baker, 196 U. S. 119, 
125, 127, 49 L. ed. 409, 412, 413, 25 Sup. Ct. Rep. 
211; United States v. Grimaud, 220 U. S. 506, 55 L. 
ed. 563, 31 Sup. Ct. Rep. 480; Light v. United 
States, 220 U. S. 523, 55 L. ed. 570, 31 Sup. Ct. 
Rep 485. 

Appellee submits that any further discussion on 
this point is futile and unnecessary in view of Sec¬ 
tion 19 of said Act to maintain the credit of the 
United States Government (38 U. S. C. A. 720), 
which provides as follows: 

The regulations issued by the President 
under this title which are in effect at the ex¬ 
piration of two years after the date of en¬ 
actment of this Act shall continue in effect 
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without further change or modification un¬ 
til the Congress by law shall otherwise pro¬ 
vide. 

Veterans’ Regulation No. 5 was issued by the 
President on March 31, 1933, after being person¬ 
ally approved by him, as required by Section 8, 
Title 1 of said Act (38 U. S. C. A. 708). Section 
20 of said Act (38 U. S. C. A. 721) provides that 
the President shall transmit to the Congress, as 
soon as practicable after the date of their issue, 
copies of all regulations issued pursuant to Title I 
of said Act. The regulations issued by the Presi¬ 
dent under Title I of said Act were transmitted to 
Congress April 4, 1933, and have been in force and 
effect for more than two years after the date of 
enactment of said Act without change or modifica- 
tion by Congress and, therefore, have the force and 
effect of law. 

It is, therefore, respectfully submitted that the 
action of the lower Court in dismissing the Bill of 
Complaint filed herein is in accordance with law 
and should be affirmed. 

David A. Pine, 

Unitcfl St(ttes Attonicy, 

Harry L. Underwood, 

Assistant United States Attorney, 

James T. Brady. 

Solicifor, 1 'etcrans' .1 din in is! rat ion, 

John M. George, 

Aft orney, Vet (rails' A dm in isf ra I i o n, 

Attorneys for Appellee. 
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APPELLANT’S REPLY BRIEF 


I. 

Appellee in liis brief (pp. 1 and 2) says that appellant’s 
retirement pay was discontinued on June 30, 1933, because j 
appellant “did not meet the provisions of Section 10 of the 
said (Economy) Act". In view of this statement we think 
it important that the Court should know precisely on what 
ground appellant was retired under the Tyson-Fitzgerald 
Act of May 24, 1928, and the precise reason why his retire¬ 
ment pay was discontinued after the passage of the Econ¬ 
omy Ad of March 20, 1933, and for that purpose we set out 
the oflieial statements thereof. 

The following statement shows why the appellant was 
retired under the Tyson-Fitzgerald Act : 
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APPELLANT’S REPLY BRIEF 


I. 


Appellee in his brief (pp. 1 and 2) says that appellant’s 
retirement pay was discontinued on June MO, 1933, because 
appellant “did not meet the provisions of Section 10 of the 
said (Economy) Act". In view of this statement we think 
it important that the Court should know precisely on what 
ground appellant was retired under the Tyson-Fitzgerald 
Act of May 24, 1928, and the precise reason why Ids retire¬ 
ment pay was discontinued after the passage of the Econ¬ 
omy Act of March 20, 1933, and for that purpose we set out 
the official statements thereof. 

The following statement shows why the appellant was 
retired under the Tyson-Fit zgcrald Act : 


File Xo. 44v »5o 



Lnited States Veterans Bureau 
Adjudication Service 
Form 5 2!* 

MMKKIil'.'NCV OFFICERS’ RETIREMKXT RATING BOARD 
A I >.l 1 DK’ATION SERVICE. CENTRAL OFFICE. 
WASHINGTON. D. C. 

Date September 11. 192$. 

Applicant’s n: me. BARNETT. Jr.. Joseph Henry. 

Address. 4S24 Washburn Ave.. Minneapolis. Minn. 

Hate of Entry into Active Service, s/5/17. Date discharged from Com¬ 
missioned Service. 6/1S/20. 

Character of Discharge. Honorable. 

Rank and Organization at time of Discharge. Capt. Inf. 

Applicant's occupation upon entry into service was. Landscape Archi¬ 
tect and Gardener. 

Date* of last examination. S/32S. 

“The disease or injury of “Psychoneurosis-psychasthenia” (Vari¬ 
ant: X. S. 5) is shown to be the direct result of service, incurred 
: n line of duty and permanent disabling to a degree of not less 
than 30 per centum (Permanent partial 75%) 

Form 54 4 received July G. 102$. bases claim for retirement on disa¬ 
bility of psychoneurosis and other N. P. conditions. 

i Report received from the Adjutant General's Office shows physical ex¬ 
amination prior to separation from service dated June IS. 1020, "Psy¬ 
choneurosis. exhaustion, manifested bv weakness, pain in back of neck, 
and back, lumbar region and left knee joint, and insomnia at times. 
Incapacitated for active field service. Believed maximum improve¬ 
ment from hospital treatment has been obtained. No organic disease 
has been found. In line of duty. 15% disabled. 

The action of this Board in granting retirement is based on report 
teceived from the A. G. O.. and the evidence in file which proves the 
chronicity of the disease and that it has not been amenable to treat¬ 
ment. the condition having grown progressively worse over the inter¬ 
vening years since discharge. 

The current rating is permanent partial 71%. Based on an incorrect 
variant used for nervous system—Landscape Architect and Gardener 
—5 is correct and the rating should be permanent partial 75%. 

(sgd) D. D. Campbell (sgd) B. A. McDermott (sgd) L. W. Cavanaugh 
Medical Member Medical Member Medical Member 

(sgd) J. D. Hayes 

Legal Member Absent 

Chairman 

The following statement shows why appellant’s retire¬ 
ment pay was discontinued subsequent to the passage of 
the Economy Act: 
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•VETERANS ADMINISTRATION 


Office of the Administrator 
Administrator's Board of Appeals 


BARNETT. Joseph Henry, Jr., 
•is24 Washburn Ave., S.. 
Minneapolis. Minnesota. 

C-440,950 


Recorded 4/15/33 
Docket No. Pub. 2 (10) G32 

Emergency Officers’ 

Retirement 


Not entitled 


REVIEWED UNDER SECTION 10. PUBLIC NO. 2. 73rd 
CONGRESS AND PRESIDENTIAL REGULATION NO. 5 
APPROVED MARCH 31, 1933. 

After a review of the entire record pursuant to the provisions of 
the above captioned law and regulation it is shown that the above 
named former officer has been granted retirement with pay pursuant 
to Public 500, 70th Congress, enacted May 24, 192S, on account of 
psychoneurosis, psychasthenia. 

The evidence shows that the above named former officer is not en¬ 
titled to continue to receive retirement pay as the disability for which 
he was retired with pay is not shown to have been caused by a factor 
arising directly out of the performance of actual military or naval duty 
during the World War. 


(signature undecipherable) 
Medical Advisor 


(sgd) J. M. Seydel 
Legal Advisor 


(sgd) J. D. Hayes 
Chairman.” 


It. is thus seen that the appellant was retired on Septem¬ 
ber 11, 1928, under the Tyson-Fitzgerald Act of May 24, 
1928, on account of the disease or injury of psychoneurosis- 
psvehasthenia “shown to be the direct result of service, in¬ 
curred in line of duty and permanently disabling to a de¬ 
gree of not less than 30 per centum (Permanent partial 
7')%)"; and that his retirement pay was discontinued as of 
June 30, 1933, by a decision entered April 10, 1933, on the 
sole ground that he had failed to meet the requirement of 
a “causative factor” as prescribed by Veterans’ Regula¬ 
tion Xo. 5. 


Appellee in his brief (p. 10) says that this is in fact a 
<uit against the United Stales. Appellant asserted in his 
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brief (p. 12), and now asserts, that this is not a suit against 
the United States. This suit does not seek to obtain an 
award of any relief against the United States. If the duties 
of the Administrator of Veterans’ Affairs are held to be 
exclusively administrative, with respect to determining 
whether appellant is entitled to retirement pay, the relief 
to be granted would be to oblige the Administrator to per¬ 
form his duties under the law (Smith v. United States, 57 
Fed. (2d) 998); but if the Administrator is held to have 
been vested with discretion in determining whether appel- 
i lant has met the requirements laid down by Congress, then 
the relief to be granted would not disturb that discretion 
i in the least, it would extend only to preventing him from 
exercising a discretion as to whether appellant had met 
some other requirements not prescribed by Congress, a dis- 
; cretion not vested in him by law (Work v. Louisiana, 269 
U. S. 250). 


in. 

Appellee in his brief (p. 12) quotes from Lynch v. United 
States (292 U. S. 571), and United States v. Mroch, (88 F. 
(2d) 880), a statement to the effect that the purpose of 
Section 5 of the Economy Act was to remove the possibility 
of judicial relief even in those cases where the decision of 
the Administrator was unsupported by evidence, wholly 
dependent upon a question of law, or arbitrary or capri¬ 
cious. 

The foregoing statement in the Lynch case was dictum, 
because it is expressly stated in that case that Section 5 
did not relate to the cause under consideration. In the 
Mroch case, while the Court agreed that Section 5 of the 
Economy Act operated to prevent the review by the Court 
of a decision rendered by the Administrator, in the sense of 
substituting the Court’s discretion for that of the Admin¬ 
istrator, and awarding a money judgment against the Unit¬ 
ed States, the Court actually maintained its right to, and 
did, adjudicate the controversy between the veteran’s 
widow and the Veterans’ Administration. 
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Considering the statement, however, as a proposition of 
law, it has no application to the present case. In all the 
cases referred to, not only the Lynch and Mroch cases, but 
also Crouch v. U. S. 266, U. S. 180, Silberschein v. U. S., 
266 U. S. 221, United, States v. Williams, 278 U. S. 255, and 
S7nith v. U. S., 57 Fed. (2d) 998, the plaintiffs had invoked 
the jurisdiction of the court to review and override the dis¬ 
cretion of the Administrator and to give a money judgment 
against the United States. The dictum in the Lynch case 
and the statement in the Mroch case speak of the removal 
of possibility of “judicial relief”, indicating that the pur¬ 
pose of Section 5 was to deprive the courts of power to re¬ 
view the decisions of the Administrator in the sense of 
substituting the Court’s discretion in place of the discre¬ 
tion vested in the Administrator under the law, and giving 
a final judgment against the United States. 

This case is not one of that nature. If the duties of the 
Administrator under the Economy Act, with respect to re¬ 
tirement pay of emergency officers, are exclusively admin¬ 
istrative, then the performance of these duties toward the 
appellant does not involve the rendering of any “deci¬ 
sion”, and consequently Section 5 of the Economy Act 
would have no application whatever, since Section 5 relates 
exclusively to “decisions rendered” by the Administrator. 
But if the Act vested the Administrator with discretion in 
determining whether the appellant has met the require¬ 
ments laid down by Congress, the appellant is not asking 
the Court to disturb that discretion, or to substitute its 
discretion in respect thereto in place of that of the Admin¬ 
istrator. In that case, the relief asked for is not that the 
appellant be granted retirement pay, but that the Admin¬ 
istrator be enjoined from employing an unauthorized and 
illegal regulation in determining whether the appellant has 
met all lawful and authorized requirements, leaving him 
in the full exercise of his discretion in reaching a conclu¬ 
sion on that subject under the requirements prescribed by 
Congress. 
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IV. 

We think appellee’s contention (p. 13 of his brief) that 
the “causative factor” regulation (Regulation 5) was a 
lawful relation issued to carry out the intent of Congress, 
and that such intention is shown by the Committee Reports 
on the Bill that afterwards became the Economy Act, is 
not in order. As we pointed out in appellant’s original 
brief (p. 19), the allegation of appellant’s bill (R. p. 7) is 
that the “causative factor” regulation (Regulation 5), “as 
said requirement is interpreted and applied by the Veter¬ 
ans’ Administration”, was issued without authority of law 
and is void, and it was further alleged (R. p. 6) that his 
retirement pay was discontinued solely because it was 
found that he had failed to meet the unauthorized and il¬ 
legal requirement of said regulation. 

The foregoing allegations are either true or false. We 
say that they must be accepted as true on this appeal. If, 
however, the Court does not accept them as true, but, in 
line with appellee’s argument, undertakes to pass on the 
question as to whether they are true or not, then the Court 
below must be reversed, because the Court cannot pass on 
the issues of the case unless it has jurisdiction to do so. 
The question, therefore, squarely is whether the Courts 
have been deprived of jurisdiction in a case where it is 
either admitted or proved that appellant’s retirement pay 
w’as discontinued solely on the ground that he failed to 
meet an unauthorized and illegal requirement. It is hardly 
in order for the appellee to contend for the non-existence 
of a fact in a proceeding in which the right of the Court to 
pass on its existence or non-existence is the sole question 
for consideration. 

Obviously, the appellant has not yet undertaken to prove 
the facts of his case. At the proper time he expects to 
prove, among other things, that the Committee Reports re¬ 
ferred to by appellee as proof of the intention of Congress, 
were drafted, printed and distributed under circumstances 
which deprives them of any value whatever in determining 
such issue, and that they otherwise fail to support appel- 
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lee’s contention, but he cannot prove these facts, or other 
pertinent facts, until he has found a forum in which to 
prove them. 

V. 

Again at page 15 of his brief the appellee undertakes to 
explain how the “causative factor” regulation has been 
construed by the Veterans’ Administration, and then re¬ 
fers to the Veterans’ Administration’s own “Interpreta¬ 
tions Explanatory to the Provisions of Section 10, Public 
No. 2, 73rd Congress, Veterans Regulation No. 5, and In¬ 
structions No. 1 thereunder.” We must repeat that how 
the “causative factor” regulation is interpreted and ap¬ 
plied by the Veterans’ Administration, in the consideration 
and handling of appellant’s case, is a question of fact to 
be determined on the merits, a matter with respect to which 
the allegation of the bill must be taken as true on this ap¬ 
peal. On the merits the appellant expects to prove by the 
official action of the Veterans’ Administration in his case, 
that the said “causative factor” regulation was under¬ 
stood, considered and applied by the Veterans’ Adminis¬ 
tration as a requirement beyond and in addition to the re¬ 
quirements prescribed by law as conditions precedent to 
appellant’s right to continuance of retirement pay. 

VI. 

At page 17 of his brief appellee says that in his answer 
to paragraph 7 of appellant’s bill he inadvertently omit¬ 
ted to mention also Section 10 of the Economy Act as au¬ 
thority for the issuance of the “causative factor” regula¬ 
tion. 

We are strongly apprehensive that this was much more 
than an inadvertence. It indicates that the Veterans’ Ad¬ 
ministration is even yet, after more than five years of care¬ 
ful study of the Economy Act, uncertain as to what pro¬ 
vision of it should be advanced as giving the President 
authority to issue the “causative factor” regulation. A 
brief statement will be sufficient to explain what we mean. 


Originally Section 10 was expressly asserted to be the 
particular provision of the Act which authorized the issu¬ 
ance of the “causative factor” regulation, because Section 
10 w*as quoted in the regulation itself as the authority for 
its issuance. (See page 3 of appellant’s brief, and page 8 
of appellee’s brief, for the text of Regulation No. 5). 

In answering appellant’s bill appellee, however, assert¬ 
ed in most explicit terms that Section 4 of the Economy 
Act was the one 'which authorized the President to issue 
the “causative factor” regulation. This was asserted in 
two different places in the answer. At page 11 of the 
Record appellee said: 

“Defendant avers that on March 31,1933, the Presi¬ 
dent issued said Veterans Regulation No. 5 under the 
authority of Section 4 of the Act of March 20,1933 (38 
U. S. C. A. 704). Said section reads as follows:” 
(Here followed Section 4). 

Again at page 16 of the Record appellee said: 

“Veterans’ Regulation No. 5 was issued by the Pres¬ 
ident March 31, 1933, under authority of Section 4 of 
the Act of March 20, 1933, above quoted.” 

It is interesting also to note that when the appellee set 
out the “causative factor” regulation (See R. p. 16) he 
omitted to include Section 10 of the Economy Act as a part 
of it. 

These three things, twice explicitly stating that Section 
4 of the Act was the authority for the issuance of the “cau¬ 
sative factor” regulation, and the omission of Section 10 
from his quotation of said regulation, would seem to make 
it apparent that appellee, when its answer to appellant’s 
bill was filed, had definitely decided that Section 10 of the 
Economy Act could not be relied on as giving authority 
for the issuance of the “causative factor” regulation, and 
that it would be safer to rely on the general language of 
Section 4. 
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This situation is strongly persuasive of the following 
conclusion: That appellee, after more than five years of 
study of the Economy Act, decided that Section 4 of that 
Act was the one to be advanced as authority for the is¬ 
suance of the 4 ‘causative factor” regulation, and he relied 
on that Section alone as such authority in his answer to 
appellant’s bill of complaint; but that being reminded by 
appellant’s brief (p. 3) that Section 10 of the Economy 
Act alone was relied on as authority for the issuance of 
the “causative factor” regulation when it was issued, and 
being convinced by reading appellant’s brief (p. 34 et seq.) 
that section 4 could not be relied on as authorizing the 
“causative factor” regulation, then decided to revert to 
Section 10 of the Economy Act as the authority for said 
regulation. 

The fact that the Veterans’ Administration, after, as we 
have said, more than five years of study of the Economy 
Act, is still unable to definitely indicate what part of the 
Act should be relied on as giving the President authority 
to issue the “causative factor” regulation, is quite convinc¬ 
ing that Congress never intended to give him that power 
at all. 


Finally, appellee contends (p. 17 of his brief) that a fur¬ 
ther discussion of the question as to whether Congress con¬ 
ferred on the President the authority to promulgate the 
“causative factor” regulation is futile and unnecessary, 
because of Section 19 of the Act, by which he means, appar¬ 
ently, that even if the “causative factor” regulation was 
illegal when issued it nevertheless was in effect at the ex¬ 
piration of two years after it was issued, and that it, there¬ 
fore, became valid by lapse of time by reason of Section 19 
of the Act. Of course, it is apparent that if the “causative 
factor” regulation was issued without authority at law,—a 
fact which, as we have already pointed out, must be taken 
as true on this appeal—then the said regulation was void 
and could not be said to be “in effect” at any time after 
its issuance. Apparently, the purpose of Congress in in- 
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eluding Section 19 in the Act was to limit the time in which 
the President might make or change such regulations as he 
was authorized to make under the act, not to provide for 
crystalizing into law by the mere lapse of time regulations 
which were issued without authority of law and void. It 
was obviously not the intention of Congress to do that, but, 
in addition thereto, even if Congress had intended to do 
that—even if Congress had said in explicit language that 
all regulations issued by the President, whether in conflict 
with other provisions of the Act or not, would thereafter 
be crystalized into law by mere lapse of time, we think the 
provision would be void, for the reason, as we pointed out 
in our original brief, (p. 26), that such a provision would 
be conferring on the President power to amend an Act of 
Congress, that is to say, legislative power. If the regula¬ 
tion, 4 ^ interpreted and applied in the Veterans’ Adminis¬ 
tration in the handling of appellant’s case, was issued with¬ 
out authority at law, it was void for all purposes and could 
not be crystalized into life by the mere lapse of time. 

Respectfully submitted, 

Robert H. McNeill, 

1627 K St., N. W., 
Washington, D. C., 

Attorney for Appellant. 

Ashby Williams, 

815 15th St., N. W., 

Washington, D. C. 

Of Counsel. 











